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A new regime replaces the old and unpopular statutory procedures and shifts emphasis onto the new ‘ACAS Code of Practice on disciplinary & grievance procedures’
The Code is stated not to apply to redundancy dismissals, non-renewal of a fixed-term contract or collective grievances

	Introduction

On 6 April 2009 the Statutory Dispute Resolution Procedures were abolished by the Employment Act 2008. A new regime replaces the old and unpopular statutory procedures and shifts emphasis onto the new ACAS Code of Practice on disciplinary & grievance procedures (ACAS Code).

The change has been brought about to simplify and streamline dispute resolution in a move away from the complexities and confusions caused by the old regime. As Lord Justice Elias, former president of the Employment Appeal Tribunal put it, the old procedures:
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…spawned satellite litigation in which arcane and complex points of law have been argued, frequently so remote from reality that they would surprise even the most desiccated Chancery lawyer conjured up by the imagination of Charles Dickens.
Whether or not the new regime can liberate us from the sorry state of affairs articulated with such relish and contempt by Lord Justice Elias is yet to be seen.
Transitional Provisions

The change over to the new regime is not straightforward. Transitional provisions set out the circumstances in which the old rules continue to apply. Which rules apply depends upon when the employment dispute was triggered. 

The basic position is that disputes triggered before the 6 April 2009 come under the old rules, while disputes triggered after the 6 April 2009 come under the new rules. For disciplinary matters, the trigger will be the date the action was started; usually when the employer sends the ‘Step 1’ letter to the employee. For grievances, the trigger will be the date of the act or omission that the grievance is about. 

However, in certain circumstances, even if the act being grieved about occurred before the 6 April 2009, the new rules will apply. The complications arise in relation to acts or omissions occurring before the 6 April 2009 and continuing after that date, and the date on which a step 1 letter or ET1 is submitted. Employers and employees are advised to seek legal advice if in doubt about which regime applies.

The New Rules

The new rules come from the new section 207A Trade Union and Labour Relations (Consolidation) Act 1992 (TULCRA), which was inserted into that Act by the Employment Act 2008. This section is entitled Effect of failure to comply with Code: adjustment of awards, and achieves two main effects:

1.
Employment Tribunals can penalise parties for any unreasonable failure to comply with the ACAS Code; and 

2.
The ACAS Code is effectively replacing the statutory procedures as the dispute resolution procedures to be followed by employers and employees.
The penalty provided for by section 207A is an increase or decrease of any Tribunal award by up to 25%. The failure to comply with the Code must be ‘unreasonable’ and it must be ‘just and equitable’ for the Tribunal to apply the penalty.

The new Code deals with disciplinary matters and grievances separately but sets out a similar procedure.  The table below summarises the steps that should be taken in disciplinary matters and in grievance matters.

DISCIPLINARY

GRIEVANCE

Employer to establish the facts
Employer to inform employee of nature of disciplinary
Employee to inform employer of nature of grievance
Employer to hold a meeting
(allowing the employee to be accompanied)
Employer to decide on appropriate action
Employer to allow an appeal
The Code adds that in all cases issues should be raised and dealt with promptly, and the parties should act consistently. The absence of a modified procedure is also notable. 
The Code is stated not to apply to redundancy dismissals, non-renewal of a fixed-term contract or collective grievances, although there is clearly some ambiguity surrounding how this applies in practice. 

Other important aspects of the new regime include the following:

· Employees can make a claim in the Employment Tribunal even if they have not brought a grievance against their employer;

· A dismissal will no longer be automatically unfair where the employer fails to carry out the relevant procedure correctly;

· Complications with time limits (old statutory regime) will be removed;

· The Polkey v A E Drayton Services Ltd [1988] line of cases will be reinstated in full;

· The procedure now applies to warnings, enabling employees to appeal a warning;
· Employees should be “given a reasonable opportunity” to call witnesses to disciplinary hearings;

· One party is no longer entitled to cease complying with their obligations under the code in the event that the other party fails to comply with their obligations;

· Employers now have a duty to involve employees and their representatives where appropriate in the development of rules and procedures for handling disciplinary and grievance matters.
Conclusion

There has already been some criticism levelled at the ACAS Code and the uncertainty surrounding the precise range of situations it is intended to cover. Inevitably, any uncertainties will come to be dealt with by the Tribunals as the new regime is brought to bear in new cases. For the time being employers and employees are advised to follow the code if in any doubt, and to take legal advice for clarification. 

Whether or not the new regime will have the desired effect of simplifying dispute resolution and reducing the kind of litigation that the former President of the Employment Appeal Tribunal refers to is yet to be seen. It is certainly worth noting that some new aspects of the new dispute resolution regime increase the scope for argument. 

For example, where an employer is in breach of the Code they will no doubt seek to rely on the defence under section 207A that the breach was not unreasonable and therefore that the adjustment does not apply. Whether a breach is reasonable or unreasonable will clearly be a matter for the Tribunals and will be dealt with on a case by case basis.

ACAS have published a guide to the Code. Whilst this does not have the statutory authority of the Code itself, it is bound to play some part in Tribunal proceedings where conflicting interpretations or understandings of the procedure and rules are in issue.



	
	

	
	Case Law Update

	
	This update highlights a few important developments in employment law over the last quarter or so. 
The case summaries below are not intended as legal advice but rather as a means of flagging up volatile issues.

Should you have any situations which raise similar questions or problems, please contact us for further, more detailed advice.
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	“…where there is such a clear-cut finding that the central allegation of racial abuse was a lie…it is perverse…to conclude that the making of such a false allegation at the heart of a claim does not constitute a person acting unreasonably.”
The Tribunal found that the respondent’s policy was indirectly discriminatory on grounds of nationality…

Key Contacts

If you would like to make an enquiry, please contact one 
of our Employment experts:

	1.
Failure to order costs when claimant had lied was perverse
Daleside Nursing Home v Matthew

The Claimant brought claims for direct race discrimination and constructive unfair dismissal, which included an allegation that she had been called a “black bitch” by her manager. The Employment Tribunal found this allegation to be false. The Claimant’s claims were dismissed but an application for costs by the Respondent was rejected; the Tribunal concluding that the Claimant had not acted unreasonably in bringing or conducting the proceedings.

On appeal, the Employment Appeal Tribunal (‘EAT’) overturned the Tribunal’s decision not to award costs, stating that “…where there is such a clear-cut finding that the central allegation of racial abuse was a lie…it is perverse…to conclude that the making of such a false allegation at the heart of a claim does not constitute a person acting unreasonably.”

Comment: Costs do not "follow the event" in the Employment Tribunal as they do in the civil courts and, in order to obtain costs, a party must generally demonstrate a high degree of unreasonableness in their opponent’s conduct. The EAT was keen to stress that its decision was based on the particularly clear-cut facts of the case and that it was not intending to set out any more general statement of legal principle. However, this decision will undoubtedly influence Tribunals’ consideration in future cases where parties act dishonestly.

2.
“Discretionary” bonus schemes 
Small v Boots
The Claimant brought a claim for unlawful deductions from wages after the respondent refused to pay him a bonus. The Employment Tribunal concluded that the Claimant had no contractual entitlement to a bonus as his written particulars of employment referred to bonuses as “discretionary”. 

On appeal the EAT confirmed that just because a bonus scheme had been labelled “discretionary” in employment documentation, does not mean that it does not have contractual status. It further stated that the word “discretionary” in the context of bonus schemes may relate to the decision to pay the bonuses, the method of calculating the bonus or the amount of the bonus and directed that, in such circumstances, Tribunals should look at all aspects of a scheme to determine which one is truly discretionary. The EAT also commented that the Tribunal had erred in not taking into account the practice of giving employees bonuses over a period of forty years when deciding whether the discretion in the documentation was to be construed as having contractual effect.

Comment: In considering whether or not to award bonuses under a discretionary scheme employers should consider what aspect of the scheme is actually discretionary, and should bear in mind that custom and/or practice can imply a legitimate expectation of a bonus payment into the contract of employment.

3.
Failure to consider application from non-EEA nationals was indirect 
race discrimination

Osborne Clarke Services v Purohit

The Claimant, an Indian national, brought a claim for indirect race discrimination against the Respondent after his application for a training contract was rejected because of his immigration status. The Respondent had a policy of never accepting applications from applicants needing a work permit from the Border and Immigration Agency (BIA). The Respondent sought to justify this on the grounds that any application to the BIA for a work permit for a non-European Economic Area (EEA) national would be rejected as it would not be able to explain why it had not employed an EEA national. The Tribunal found that the Respondent’s policy was indirectly discriminatory on grounds of nationality, as the proportion of non-EEA nationals who could comply with it was considerably smaller than the proportion of persons not in that group who could, and the policy was not justifiable.
The EAT rejected the Respondent’s appeal finding that they had not established the level of evidence required to prove justification on an objective basis; there was no evidence of a dialogue with the BIA about the chances of succeeding in work permit applications for potential trainees from non-EEA countries. Moreover, the EAT stated that the respondent should have had regard to the Code of Practice on racial equality in employment which makes it clear that, as far as possible, selection should be based purely on merit and work permit issues should only come into consideration at the last stages of selection.

Comment: Employers should consider whether or not any existing or proposed recruitment policies could expose them to the risk of discrimination claims.

4.
The ECJ judgement in Heyday

Incorporated Trustees of the National Council for Ageing (Age Concern England) v Secretary of State for Business, Enterprise and Regulatory Reform

This case, commonly known as “Heyday”, was referred to the ECJ by the High Court, which is hearing a claim by Age Concern that the exemptions and defences in the Employment Equality (Age) Regulations 2006 do not comply with the parent Equal Treatment Framework Directive.

The High Court referred three main questions to the ECJ:

· Does the scope of the Directive extend to national rules which permit employers to dismiss employees aged 65 or over by reason of retirement?

· Does Article 6(1) of the Directive require Member States to define the kinds of differences of treatment, which may be so justified, by a list or other measure which is similar in form and content to Article 6(1)? 

· Is there any, and if so what, significant practical difference between the test for justification set out in Article 2(2) of the Directive (which deals with indirect discrimination), and the test in Article 6(1) of the Directive (which deals with direct discrimination)?

On 5 March 2009, the ECJ delivered its judgment, and found that:

· National rules on retirement are subject to age discrimination law.

· There is no requirement for national law to list types of treatment that may be justified.

· There is no significant difference in the Directive between the test for justification in respect of direct and indirect discrimination.

Comment: The ECJ's judgment is only a preliminary ruling and the real crux of this case will come when the High Court is tasked with determining whether the retirement of workers at the age of 65 is justified by a legitimate aim and whether the means of achieving that aim are appropriate and necessary.
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Shah Qureshi
Partner and Head of the Employment team

Bindmans LLP

s.qureshi@bindmans.com
Tel: 020 7833 4433


	Seminars and Lectures
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	In order to meet the needs of organisations and companies that endeavour to keep abreast of their duties and obligations as employers the employment department at Bindmans offers a range of seminars and lectures. 
These events can be tailored to the specific needs of your organisation and provide an excellent way to improve your knowledge of employment law rights and obligations. Please contact Shah Qureshi if you have any particular training requirements.
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Mark Emery 
Partner
Employment team

Bindmans LLP

m.emery@bindmans.com
Tel: 020 7833 4433

Bindmans LLP

275 Gray’s Inn Road

London WC1X 8QB

T: 
020 7833 4433
W: 
www.bindmans.com

	Mark Emery Promoted to Partner

Bindmans LLP is delighted to announce Mark Emery’s promotion to partner. In his seven years with the firm Mark has acted for both employers and employees on numerous high profile and hard fought cases. Mark specialises in complex discrimination, health and safety, whistle blowing and dismissal cases.

Mark is an experienced tribunal and court advocate who conducts his own advocacy on behalf of employers and employees when it is cost effective. He represents employees at all levels from junior grade to senior employees and board directors. Mark's employer clients include private companies, charities and academic institutions and he is highly regarded for his ability to settle complex claims cost-effectively. 
Bindmans’ Employment Team Continues to Grow

The Employment Team is pleased to welcome two new team members.  Solicitors Emilie Cole and Shazia Khan recently joined the firm, bringing the department to a total of seven employment specialists. 

Emilie is highly experienced in advising both employers and employees in the full spectrum of HR and employment issues.  She has a particular interest in whistle blowing and discrimination cases.  

Shazia Khan’s practice covers all areas of employment and discrimination law.  She previously worked at Legal 500 Firm, Christian Khan, where she was a partner. 



