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our hands are tied

Dolan v Secretary of State for Health

8.
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it’s wrong that the response to violence 

against women requires women to behave differently. In Clapham, police told women not to go out 

at night this week. Women are not the problem”. 

all women who feel unsafe, who go missing from our streets and 

who face violence everyday.”
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“Good morning Councillor Leigh and Councillor Birley 

The shocking and disturbing circumstances around Sarah’s disappearance has sent waves 
of anger and dismay throughout our local BCU and the wider Met and our thoughts and 
prayers are with Sarah, her family, loved ones and friends.  

I tried calling you both this morning and am now emailing you in regards to the Reclaim 
the Streets Vigil, planned for Saturday 13th March, Clapham Bandstand, Clapham 
Common and would be interested to know what the timings are for the event, estimated 
numbers and whether there will be any local stewards supporting the event. We are 
currently developing a local policing plan, but would be grateful for any additional 
information that you may be able to provide that will assist us with developing an 
appropriate and proportionate local response.  

I look forward to hearing from you.” 

We will do anything we can to make sure this works as correctly as possible.”

“Might it be worth, just to save some time and make sure we’re all joined up, having a quick 
teams conversation? I’m thinking police, yourself cllr, me and possibly our lead person for 
the covid marshals and public protection team? That way we can all be on the same page?” 
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“Let/s aim for 2:30 we are just confirming all the legal ramifications for all this including the 
current COVID legislation and  in gathering the police team together to discuss all the aspects 
for consideration – we do need to bear in mind that organising an event is still illegal and we 
are trying to navigate a way through at no notice, please bear with us.”

“[t]his vigil will observe strict Covid-19 safety 

guidelines, including compulsory mask-wearing and social distancing. We would also encourage 

anyone who comes along to download the NHS contact-tracing app and turn their Bluetooth on.” 

illegal

hands are tied
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a. No gatherings of more than 1 person will be permitted except where exempted.  

b. The Health Protection (Coronavirus, Restrictions) (England)(No. 4) Regulations 2020 
place specific… Restrictions on Gatherings (with protest not exempted’)

c. As during the National restrictions, there will not be an exemption for the purposes of 
protest where risk assessments are completed by the organiser. 

d. Responding to protest – Under the T4 Regs gatherings for the purposes of protest are 
not exempt, and therefore the policing response will need to respond to this, in what is 
a rapidly deteriorating position with a virus variant that will transmit much more 
easily. This means there is more risks associated with large groups, both to the groups 
themselves, communities and officers dealing. 

e. Operation response to events to include: “Provide an effective and proportionate 
response to protest, taking into account the HPA regulations which place significant 
restrictions on gatherings. We will ensure that there is an effective, consistent and 
well-communicated response to this (which will include enforcement where 
appropriate).”

f. Ensure there is an appropriate post-investigation strategy that differentiates 
responsibility for investigating large scale protest and Covid related breaches, and 
that individual event commanders have in place plans to investigate offences both on 
the say and subsequently to ensure offenders are brought to justice. 

g. teams will be mindful of the requirement for enforcement activity to be updated to 
Op Pima and CMT on the day, and for the overall approach to protest, events and 
incidents during this period will need to be coherent and consistent insofar as is 
possible to ensure public, community and stakeholder confidence. 

h. Given the current increased risk (both from a new C19 variant and the case rates / 
prevalence in London), there will be a presumption that enforcement activity will now 
take place at any UME, large party or large unlawful gatherings that are seriously 
breaching the HPA. This will include insofar as is practical enforcement against all 
of those attending as well as those individuals who are organising them.  The 
approach to the 4 E’s in this context will be different. In all cases, we will stop and 
speak to individuals where we in effect Engage and Explain the breach. There is then 
a presumption of moving straight to Enforcement where practical.   
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The MPS strongly advises people not to attend any gathering, for the protection of yourselves 
and others. We are still in the middle of a global pandemic.   

Please be advised that you may also be at risk of committing a criminal offence. Under the 
Health Protection (Coronavirus, Restrictions) (All Tiers) (England) Regulations 2020 (as 
amended) no person in a tier 4 area may participate in a gathering of more than 2 persons in 
a public outdoor place (or 2 or more persons in any other outdoor place, such as the outdoor 
area of any private premises), unless certain exemptions apply.   

There are exemptions that apply to gatherings, for example those that are necessary for the 
purposes of work, providing emergency assistance or escaping the risk of harm. This open letter 
does not contain all the provisions.   

If you attend a gathering that breaches the Regulations, you may be committing an offence, 
which is punishable by a fine. In certain circumstances, if you hold a gathering of over 30 
persons and you do not meet the requirements of the Regulations you might be committing a 
different offence, which is also punishable by a fine. It is also an offence to encourage others 
to unlawfully participate in a gathering (contrary to s44 or 45 of the Serious Crime Act 2007). 
Police officers will take appropriate enforcement action where necessary.  

It is your responsibility to check the current position and ensure you are not committing an 
offence by being involved in a gathering. We urge anyone arranging a gathering to inform your 
local police. 
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3 — Participation in gatherings in private dwellings and other indoor spaces
(1)  No person may participate in a gathering in the Tier 4 area which— 

(a)  consists of two or more people, and 
(b)  takes place in a private dwelling or in any indoor space. 

(2)  No person living in the Tier 4 area may participate in a gathering outside that area 
which— 

(a)  consists of two or more people, and 
(b)  takes place in a private dwelling or in any indoor space. 

(3)  Sub-paragraphs (1) and (2) do not apply if any of the exceptions set out 
in paragraphs 6 or 7 apply. 
[…] 

4.— Participation in gatherings outdoors 
(1) No person may participate in a gathering in the Tier 4 area which— 

(a) takes place outdoors in a place which satisfies the conditions in sub-paragraph 
(4) and consists of more than two people; or 

(b) takes place in any other outdoor place and consists of two or more people. 

(2) No person living in the Tier 4 area may participate in a gathering outside that 
 area which— 

(a) takes place outdoors in a place which satisfies the conditions in sub-paragraph 
(4) and consists of more than two people; or 

(b) takes place in any other outdoor place and consists of two or more people. 
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(3) Sub-paragraphs (1) and (2) do not apply if any of the exceptions set out in paragraph 
6, 7 or 8 applies. 

[…] 

5.— Organisation or facilitation of gatherings 
(1)  No person may hold, or be involved in the holding of, a relevant gathering in the 
Tier 4 area. 
[…] 

(3)  A gathering is a "relevant gathering" for the purposes of this paragraph if it falls 
within sub-paragraph (4) or (5). 
[…] 

(5)  A gathering falls within this sub-paragraph if (not falling within sub-paragraph (4)) 
it— 

(a)  consists of more than 30 persons, 
(b)  takes place— 

(i)  in a private dwelling, 
(ii)  on a vessel, or 
(iii)  on land which satisfies the condition in sub-paragraph (6), and 

(c)  is not a gathering in relation to which any of the exceptions set out in paragraph 6 
or 7 (so far as capable of applying to the gathering) applies. 

(6)  Land satisfies the condition in this sub-paragraph if it is a public outdoor 
 place which is not— 

(a)  operated by a business, a charitable, benevolent or philanthropic institution, or 
(b)  part of premises used for the operation of a business, a charitable, benevolent or 
philanthropic institution, or a public body. 
[…] 

(1) “A person commits an offence without reasonable excuse, the person – 

(5) Section 24 of the Police and Criminal Evidence Act 19843 applies in relation 
to an offence under this regulation as if the reasons in subsection (5) of that 
section included—

(a)  to maintain public health; 
(b)  to maintain public order. 

22



9.— Enforcement of restrictions and requirements 
(1)   A relevant person may take such action as is necessary to enforce any …Tier 4 
restriction.  
[…] 

(2A)  Where a relevant person considers that a person is outside the place where they are 
living in contravention of […] paragraph 1 of Schedule 3A, the relevant person may 
direct that person to return to the place where they are living. 

(3)  Where a relevant person considers that a number of people are gathered together in 
contravention of a restriction imposed by […] or paragraph 3 or 4 of Schedule 3A]5, the 
relevant person may— 

(a)  direct the gathering to disperse; 
(b)  direct any person in the gathering to return to the place where they are 
living; 
(c)  where the relevant person is a constable, remove any person from the 
gathering. 

(4)  A constable exercising the power in paragraph (3)(c) to remove a person from a 
gathering may use reasonable force, if necessary, in exercise of the power. 
[…] 

(7)   A relevant person may exercise a power [under paragraph [ (1B), (1D),]7 (2A), (2B) 
or (3) ]6 , (5) or (6) only if the relevant person considers that it is a necessary and 
proportionate means of ensuring compliance with a restriction referred to in [paragraph 
(1C), (2A), (2B) or (3)]8 .  

(8)   A relevant person exercising a power under [ paragraph [ (1B), (1D),]10 (2A), (2B) 
or (3) ]9 , (5) or (6) may give the person concerned any reasonable instructions the 
relevant person considers to be necessary.  
[…] 

(9) For the purpose of this Regulation  
(b)  "relevant person"  means—  

(i)  a constable, 
(ii)  a police community support officer, 
(iii)  subject to paragraph (10), a person designated by a local authority for the 
purposes of this regulation, or 
(iv)  a person designated by the Secretary of State for the purposes of this 
regulation. 

(10)  A local authority may designate a person for the purposes of this regulation only in 
relation to […]  

 (d)  a Tier 4 restriction imposed by Part 3 of Schedule 3A. 
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(1)  A constable may arrest without a warrant— 
(a)  anyone who is about to commit an offence; 
(b)  anyone who is in the act of committing an offence; 
(c)  anyone whom he has reasonable grounds for suspecting to be about to commit an 
offence; 
(d)  anyone whom he has reasonable grounds for suspecting to be committing an 
offence. 

(2)  If a constable has reasonable grounds for suspecting that an offence has been 
committed, he may arrest without a warrant anyone whom he has reasonable grounds to 
suspect of being guilty of it. 

(3)  If an offence has been committed, a constable may arrest without a warrant— 
(a)  anyone who is guilty of the offence; 
(b)  anyone whom he has reasonable grounds for suspecting to be guilty of it. 

(4)  But the power of summary arrest conferred by subsection (1), (2) or (3) is 
exercisable only if the constable has reasonable grounds for believing that for any of the 
reasons mentioned in subsection (5) it is necessary to arrest the person in question. 

(5)  The reasons are— 
(a)  to enable the name of the person in question to be ascertained (in the case where 
the constable does not know, and cannot readily ascertain, the person's name, or has 
reasonable grounds for doubting whether a name given by the person as his name is 
his real name); 
(b)  correspondingly as regards the person's address; 
(c)  to prevent the person in question— 

(i)  causing physical injury to himself or any other person; 
(ii)  suffering physical injury; 
(iii)  causing loss of or damage to property; 
(iv)  committing an offence against public decency (subject to subsection (6)); or 
(v)  causing an unlawful obstruction of the highway; 

(d)  to protect a child or other vulnerable person from the person in question; 
(e)  to allow the prompt and effective investigation of the offence or of the conduct of 
the person in question; 
(f)  to prevent any prosecution for the offence from being hindered by the 
disappearance of the person in question. 

(6)  Subsection (5)(c)(iv) applies only where members of the public going about their 
normal business cannot reasonably be expected to avoid the person in question. 

“reasonably believes has committed an offence under these regulations”. 

“[a] fixed penalty notice is a notice offering the person to whom it is 
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issued the opportunity of discharging any liability to conviction for the offence by payment of a 

fixed penalty to an authority specified in the notice.”

“3 Interpretation of legislation.
(1) So far as it is possible to do so, primary legislation and subordinate legislation must 

be read and given effect in a way which is compatible with the Convention rights. 
(2) This section— 

(a) applies to primary legislation and subordinate legislation whenever enacted;…” 

Handyside v United Kingdom

Y lmaz Y ld z and Others v. Turkey
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Kudrevi ius v Lithuania

DPP v Ziegler

48.  The right to freedom of expression in article 10 of the ECHR is one of the essential 
foundations of a democratic society. This has long been recognised by the European Court of 
Human Rights. It has been recognised by the courts of this country, both before and since the 
introduction of the HRA . It has also been recognised by the highest courts of other democratic 
societies, for example in the United States, where freedom of speech and freedom of assembly 
are protected by the First Amendment to the US Constitution.  

49.  The jurisprudence, which is too well known to require citation here, discloses the following 
essential bases for the importance of the right to freedom of expression: 

(1)  It is important for the autonomy of the individual and his or her self-fulfilment. It 
is clear that the right extends far beyond what might ordinarily be described as 
“political” speech and includes, for example, literature, films, works of art and the 
development of scientific ideas. It is also clear that the right protects not only 
expression which is acceptable to others in society (perhaps the majority) but also that 
which may disturb, offend or shock others. 
(2)  It is conducive to the discovery of truth in the “marketplace of ideas”. History 
teaches that what may begin as a heresy (for example the idea that the earth revolves 
around the sun) may end up as accepted fact and indeed the orthodoxy. 
(3)  It is essential to the proper functioning of a democratic society. A self-governing 
people must have access to different ideas and opinions so that they can effectively 
participate in a democracy on an informed basis. 
(4)  It helps to maintain social peace by permitting people a “safety valve” to let off 
steam. In this way it is hoped that peaceful and orderly change will take place in a 
democratic society, thus eliminating, or at least reducing, the risk of violence and 
disorder 
. 

50.  It is also clear from the jurisprudence of the European Court of Human Rights (like that of 
other democratic societies such as the United States) that the right to freedom of expression 
goes beyond what might traditionally be regarded as forms of “speech”. It is thus not confined, 
for example, to writing or speaking as such. It can include other types of activity, even protests 
which take the form of “impeding the activities of which they disapproved”: see Hashman and 
Harrup v United Kingdom (1999) 30 EHRR 241 , para 28. …” 

Dolan v Secretary of State for Health
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“101.  Article 11 guarantees the right to peaceful assembly and association. On the face of 
it, regulation 7 as originally enacted in March 2020 might be thought to have taken away this 
right altogether. Nevertheless, it must always be recalled that regulation 9(1)(a) provided a 
general defence of "reasonable excuse". 

102.  In R (JCWI) v Secretary of State for the Home Department [2020] EWCA Civ 542; [2020] 
HLR 30 , Hickinbottom LJ summarised the applicable principles. He noted that a distinction 
must be made between challenges under the HRA to legislation and challenges to the 
application of that legislation to a particular case. At para. 118, he said that "legislation will 
not be unjustified (and, so, not unlawful) unless it is incapable of being operated in a 
proportionate way in all or nearly all cases". 

103.  The first difficulty with Mr Havers' submissions on article 11 is that he submits that the 
regulations must necessarily be regarded as being incompatible with article 11 in all, or nearly 
all, circumstances. It is difficult to see how that can be so when the regulations themselves 
include the inbuilt exception of "reasonable excuse". That would necessarily focus attention on 
the particular facts of a given case in the event of an alleged breach. In our view, the regulations 
cannot be regarded as incompatible with article 11 given the express possibility of an exception 
where there was a reasonable excuse. It may well be that in the vast majority of cases there 
will be no reasonable excuse for a breach of regulation 7 as originally enacted. There were 
powerful public interests which lay behind the enactment of regulation 7 , given the gravity of 
the pandemic in late March. 

104.  Furthermore, as Sir James submits, the phrase "reasonable excuse" is not materially 
different from the phrase "lawful excuse", which is used in section 137 of the Highways Act 
1980 and which was construed by the Divisional Court in DPP v Ziegler [2019] EWHC 71 
(Admin); [2020] QB 253 as being capable in principle of embracing the exercise of Convention 
rights, in particular article 11, depending on the particular facts: see paras. 58 to 65 in the 
judgment of the Court (Singh LJ and Farbey J). In particular, we would emphasise the way in 
which the Divisional Court concluded, at para. 65: "This is inherently a fact-specific inquiry". 
… 

49. 106.  Finally, Sir James reminds us that the HRA is primary legislation, whereas the regulations 
are subordinate legislation. If there were any conflict between them, it is the HRA and not the 
regulations that would have to take priority. It would be possible to resolve any potential conflict 
by the process of interpretation required by section 3 of the HRA were there an incompatibility with 
a Convention right: see Poplar Housing and Regeneration Community Association Ltd [2001] 
EWCA Civ 595; [2002] QB 48 , at para. 75, in particular at sub-para. (a) (Lord Woolf CJ).” 
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per se Dolan

Principles and Procedure

Judicial Review Handbook

NHS Trust v T (Adult Patient: Refusal of Medical Treatment)
“Although the notes to Part 25 make clear that this form of relief was recommended by the Law 
Commission in the context of proceedings for judicial review the power has not been so limited by Part 
25 and therefore in my view in these Part 8 proceedings I have the power to make an interim 
declaration.” (Charles J) 
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R (TvDanmark 1 Ltd) v Independent Television Commission

R v Kensington Royal LBC, ex parte Hammell

“Mr Leaver submitted that the risk of injustice equation favoured such relief since if no 
order was granted TVD would suffer damage and a large proportion of the Danish 
population would be deprived of following the match, whereas if an order was made the 
ITC and the United Kingdom would suffer no damage (on the application of the principles 
in judicial review, see R v Kensington and Chelsea Royal London Borough Council, ex 
parte Hammell [1989] QB 518 ). I considered that, on the evidence before me, there was a 
prima facie case that the ITC in refusing its consent had misdirected itself in law or 
otherwise committed a reviewable error. In view of the fact that even if the application 
succeeded the matter would be sent back to the Commission for reconsideration, and it 
might properly decide to refuse its consent, there was no question of an order to the 
Commission to grant consent for the broadcast on the 2 September, and indeed TVD did 
not seek such an order. In view of the prejudice to TVD I made an interim declaration 
pending judgment that on the evidence before me there was a strong prima facie case that 
to grant consent to TVD's application would not breach the requirements of Article 3a(3) 
of Council Directive 89/552/EEC as amended by Directive 97/36/EC .” 

“I have in mind the need to afford some comfort to TV D from action against them by the 
ITC in respect of the broadcast of the first match and the knowledge that the ITC would 
take the interim declaration into account in considering any disciplinary proceedings 
against TV D. …”4

NHS Trust v T (Adult Patient: Refusal of Medical Treatment)
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Dolan
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