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Written evidence submitted by Professor Peter Sommer

Summary: 

The purpose of this submission is to give the Committee an insight into the quality 
of computer-based data relating to the test results supplied by ETS Global to the 
Home Office.  Home Office officials used this information as the main basis for 
making decisions about individuals who had taken the tests as proof of their 
proficiency in English and as a necessary qualification to continue to be within 
the United Kingdom. The Home Office used ETS data to decide that some 
individuals had cheated by using proxies and for that reason alone should not be 
allowed to be in the United Kingdom.  It appears that officials used this data 
exclusively and without notice to some of the applicants.

I was instructed as an expert witness on behalf of one applicant to review the 
available records, the administrative and computer-related framework within 
which the data inside them had been obtained and to identify the adequacy of the 
controls to meet the risks of various forms of abuse and fraud.

At the same time two other experts were instructed; one for another applicant and 
one on behalf of the Home Office. We agreed a joint statement which was used in 
proceedings before the Upper Tribunal Immigration and Asylum Chamber. A 
copy is being provided to the Committee by Bindmans LLP. 

We concluded that the controls around the processes of registering applicants on 
to the computer system used for testing and the ways in which records of results 
were combined were unsatisfactory and inadequate. We had particular concerns 
for circumstances in which local testing centres might decide to falsify results for 
the benefit of applicants who had paid additional fees for them to do so.  We 
identified a number of routes by which this could happen.  We agreed that in any 
one testing session there could be a mix of genuine applicants and those who were 
paying for fraudulent results. 

Looking at the records supplied by ETS to the Home Office in relation to the 
cases we concluded that there was an absence of cross-checking facilities to 
identify circumstances in which voice tests were mis-ascribed to individuals.

It seems reasonable to conclude that the ‘ETS lists’ are not a reliable indicator of 
whether or not a student in fact cheated.  
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My name is Peter Sommer.  I am currently Professor of Digital Evidence at 
Birmingham City University and also a Visiting Professor at de Montfort 
University.  Previously I have been a Visiting Senior Research Fellow and then 
Visiting Professor at the London School of Economics and have also held a 
Visiting Readership at the Open University.  I combine academic work with 
consultancy and in particular expert evidence in the UK and international courts 
where the issues are around complex computer systems.  Topics have included 
global hacking, state corruption, terrorism, fraud, defamation, indecent images of 
children and many other areas of crime and civil dispute. My public policy work 
has been, inter alia, for the National Audit Office, Cabinet Office, Home Office, 
United Nations and OECD. I have given evidence on previous occasions to the 
Home Affairs and other Select Committees and have acted as a Specialist 
Advisor, most recently to the Joint Select Committee on the Draft Investigatory 
Powers Bill. A full CV is available at 
http://www.pmsommer.com/PMSCV042015_leg.pdf

1. In June 2016 I was instructed by Bindmans LLP in respect of their client 
Mohammad Mohibullah.  Mr Mohibullah had taken a TOEIC test at 
Synergy College in April 2012 and was bringing judicial review 
proceedings against the Secretary of State for the Home Department in 
respect of actions taken by her following the inclusion of Mr Mohibullah’s 
name in a list of people who had been identified to have cheated in an 
English Language test.

2. Computer records produced by ETS Global, a company based in the US, 
appeared to show the form of cheating was by the use of a proxy to take a 
spoken English test.  It was common ground that the voice recording held 
by ETS and which they said was of the person taking the test was not Mr 
Mohibullah.  But Mr Mohibullah said that he had attended a test and that 
there were other tests1 previously taken that would show his English to be 
at the required standard, and therefore, that he was very likely to pass.  

3. My instructions were to examine the circumstances and accuracy of the 
records. The computer systems used for testing applicants were, by that 
time, unavailable but via my instructing solicitors I was able to acquire 
copies of various manuals used to operate the systems and also to see a 
number of statements from ETS staff and Home Office officials. I asked a 
series of questions, again via instructing solicitors, some but not all of 
which were answered by ETS/the Home Office. I prepared a 
statement/report which in due course was served on the Tribunal and on 
lawyers representing the Home Office. 

4. A hearing had been set for the end of July 2016 and I understood that there 
would be one further applicant in a similar position to that of Mr 
Mohibullah.  I also understood that the Home Office had commissioned a 
report to look at my work and that of an expert instructed on behalf of the 
other applicant.  The Upper Tribunal ordered that a meeting of experts 
take place and a joint report setting out areas of agreement and 

1 Including the British Council’s International English language test system or ‘IELTS’ 
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disagreement be prepared.  That meeting took place and a report was 
agreed.

5. In fact there was very little disagreement and the reports of the three 
experts, all initially working separately, came to very similar conclusions. 

6. A copy of the agreed report is being supplied to the Committee by Messrs 
Bindmans LLP. I understand that a few elements have been redacted for 
data protection reasons but for my part I am quite happy for the 
Committee to see the unredacted version and indeed other reports 
generated by me. 

7. For convenience I will summarise the findings but Committee members 
are urged to read the full report for the detail and identification of sources:

8. ETS operated a decentralised process in which they have a preferred 
network of local third party distributors around the world (“the EPN”) 
which provided a localised service for clients. In this model the EPN is 
responsible for the administrative tasks such as test registration and 
administration, customer service and recruitment and certification of test 
centres to administer the test on behalf of ETS.  Under this model ETS, 
centrally in the USA, had responsibility for designing and developing the 
tests and developing new products. Whilst the local offices administered 
tests, the responsibility for marking the results and analysing the overall 
statistics and management information rests with ETS. Having produced a 
tests score, ETS will pass the results back to the relevant EPN office for 
them to report back to the test taker.

9. At each local centre a test room consisted of a bank of personal computers 
known as CBT Clients and which were used by candidates and a further 
PC known as the CBT Manager and which mediated the link with ETS.  
Actual arrangements varied over the period when ETS were carrying out 
tests and it was never clear how far test results were immediately 
transmitted to ETS while the candidates were present and how far they 
were held locally and transmitted later.  The issue is important because 
delayed sending would give greater opportunities for post-test 
manipulation.

10. The supplied documentation showed that candidates were required to 
provide a unique identity number, usually based on a passport identity 
number,  which was entered on to a system.  The identity was usually 
supplied at the point at which a test was booked which would be several 
days before the actual test(s).

11. TOEIC required that there were two tests, to cover reading, writing and 
speaking. These did not all take place on the same day so that a candidate 
would have to make two visits to a test centre. The issue with which we 
were concerned was the speaking tests.

12. The supplied documentation explained in detail what was supposed to 
happen on each test day and in particular what records should be 
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generated.  We saw some of these records. Again it became apparent that 
over the relevant period the actual procedures changed.  One important 
feature was that each individual test acquired its own registration number; 
if a test was re-taken the new test would acquire a new registration 
number.  There were also arrangements to take photos of candidates but 
here again the actual detail changed over the period.  At the Tribunal 
hearing it became clear that the photo taken of the second applicant used a 
procedure different from that prescribed in any of the documentation 
supplied to us. 

13. The supplied documentation also describes the roles of test centre staff, 
including “proctors” or invigilators. 

14. But what is striking about these procedures is the extent to which they 
focus on malfeasance by individual candidates acting alone as opposed to 
malfeasance by test centre staff for the benefit of some candidates.

15. In effect it was test centre staff that oversaw the information supplied by 
candidates and who had the opportunity to fill in the various forms, print 
and electronic, required by ETS on the day of each test.  Staff would 
usually have candidate information (including passport numbers) ahead of 
the test day and could also have candidate photographs ahead as well. A 
witness statement by one ETS employee explains the checks that did exist: 

Examples of the sorts of the irregularities that would lead to a score report to 
being withheld in relation to a Speaking and Writing test would include:

• where there has been a repeat test and the voice of the test taker is 
different from the previous test;

• where  the voice of the test taker changes from one question to the 
next (this would suggest another person has been substituted during 
the test);

• where it appears imposters were sitting the tests in place of the test 
taker;

• where the recordings revealing a voice other than the test taker 
giving them assistance; or

• where an answer is unusually similar to another test taker’s answer

16. But he goes on to say:

Markers and supervisors are encouraged (through training and day-to-day 
management messages) to be vigilant to detect these irregularities. However, the 
deliberately fractured nature of the marking process means that, to a large 
degree, irregularities of this sort would only be uncovered if one marker was 
able to recognise patterns across items that he/she was marking. The irregularity 
would need to occur with sufficient frequency within the responses being 
reviewed by a single marker to cause that marker to flag the issue to his/her 
supervisor

17. The other control was the unannounced audit visit.  We had two reports of 
when this had occurred at Synergy College (in May 2012 and January 
2013).  Notably, both reports included information which was cause for 
concern but it appears that no action was taken by ETS in response.
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18. As experts we postulated the following fraudulent methods as being 
feasible:

a. Simple impersonation by a proxy, probably assisted by test 
centre staff to waive the required procedures

b. Use of remote control software.  This method had been 
discovered during Operation Façade, an investigation into 
another test centre, using a product called TeamViewer.  The 
actual candidate might sit at his terminal in a test room but 
actual control was being exercised in another room by a proxy 
– the location of the other room could be anywhere in the world 
with an Internet connection. 

c. Misleading data input by test centre staff and/or associates; the 
computer systems work faultlessly but on fraudulent data. A 
variant of this was suggested by one of the witness statements 
we saw in which it was suggested that a fault was deliberately 
engineered to prevent the normal uploading of data to ETS so 
as to give an opportunity for ‘massaged’ data to be substituted.

d. Another variant of the above is that the misleading data is the 
result of clumsiness by staff, not deliberate action.  It will be 
recalled that at an individual test there are a mix of genuine 
candidates and those paying for fraudulent results, the overall 
aim is to ensure that eventually there will be successful passes 
– on this basis it might not matter to test centre staff whether 
actual tests and candidates are properly aligned for record 
purposes

e. File manipulation – where computer records are changed by 
direct intervention by test centre staff and/or associates.  There 
are two possibilities – on the client computers and on the 
management computer. Manipulation on the latter would be 
more productive.  The result would be fraudulent information 
being supplied to ETS. 

19. We were not convinced by a statement from ETS that: “The voice files in 
relation to that Registration Number would then be automatically linked to 
the personal details that were entered onto the computer prior to the start 
of the test…. the voice recordings are automatically linked to the personal 
details that are entered onto the computer at the start of the test and coded 
accordingly.”

20. When we came to look at the data files produced by ETS and apparently 
used by the Home Office - statements from officials Adam Sewell and 
Richard Shury - we noticed that although there were records of voice files 
apparently associated with candidates, the candidates’ identity number (as 
supplied at the start of the process and usually based on a passport 
number) was not present.  The result was that an important cross-check 
was not available. We never did get definitive answers to questions about 
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what precisely ETS delivered to the Home Office; in the statements we 
have seen Home Office officials simply refer to retrieving data from 
folders (directories) on Home Office IT Systems which they then 
proceeded to examine. 

21. We identified a number of relatively simple security precautions that could 
have been taken by ETS to reduce the risk of local test centre fraud:  the 
use of live webcam verification, the use of a live video camera in the 
examination room and the arbitrary testing of the Client and Management 
computers for absence of modification. 

22. It is important to stress that because of the lapse of time between the 
questioned events and our inquiries as experts a great deal of information, 
including that on computers at the test centres, was no longer available. 
Moreover we saw some resistance from ETS in supplying, via its London 
solicitors, information which we thought might exist.

23. I am not able to say, based on the information available to me, that any 
fraudulent behaviour definitely took place, still less to point to a precise 
method. However I understand that various forms of fraud including the 
use of proxies have been clearly established in a number of cases and that 
these involved activities by test centres.  There seems to be every reason to 
suspect that other techniques including those computer-related ones 
referred to above could have occurred.

24. Although this a point for other submissions being made to the Committee, 
the fact that excluded candidates were given little or no opportunity to 
query their results – and indeed considerable pressure was being placed on 
the educational institutions at which a number were registered – meant 
that the Home Office never tested the reliability of the information 
supplied to them by ETS and upon which they made their decisions.

25. Had Home Office officials permitted querying and then instigated their 
own investigations I believe they would have come to similar conclusions 
of the three experts.

26. The sensible and low cost reaction would then have been to require 
candidates to take another TOEIC-like test, this time administered in a 
sound reliable manner.

I am happy to provide the committee with further information and to be available 
for oral testimony.

Peter Sommer

30 December 2016
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Foreword             Headlines
NUS has been actively engaged in supporting 
students affected by the ETS TOEIC scandal 
since the issues came to light in February 2014 
and Home Office action commenced in June 
2014. We welcome this inquiry into the actions 
of the Home Office, and the role of ETS, and 
appreciate the seriousness with which the 
Home Affairs Select Committee has considered 
our previous evidence.

This written submission aims to: 

� illustrate the number of issues NUS raised 
since June 2014 which remain unanswered; 

� share with the Committee the range and 
extent of the impacts upon students;

� raise questions about the fitness for 
purpose and fairness of the current 
immigration system which applies to 
international students.

A great number of international students have 
been treated unfairly, prioritising “looking tough 
on immigration” over upholding people’s rights 
to a fair hearing.

Due to NUS’ involvement in supporting students 
through the scandal we have had direct contact 
with many of those directly affected.  Our case 
studies illustrate some of the grave 
consequences for the students impacted by the 
ETS TOEIC scandal.  

We hope this evidence is useful and 
informative.  We  would be keen to give oral 
evidence if this would assist the committee.

Mostafa Rajaai, International 
Students’ Officer, NUS

The actions of the Home Office in relation to the 
ETS scandal have affected an enormous 

number of students, thousands of whom have 
never been implicated themselves.

The Home Office did not follow the practice 
established in 2012 to support international 
students during the London Metropolitan 
University case in which NUS intervened.  This 
compounded the problems faced by students 
caught up in the scandal.

The Home Office denied support to many 
international students affected by its actions, 
even those who had no involvement in ETS 
fraud; in particular, students whose institutions’ 
Tier 4 sponsorship licences were revoked after 
24 June 2014. 

The Sponsorship Working Group set up in July 
2014 to support affected students was largely 
ineffectual. The Chair consistently failed to 
follow agreed actions and he refused to stand 
down despite concerns about a conflict of 
interest given his role at the Home Office.

Communications from the Home Office to 
affected students was consistently poor.

The National Union of Students (NUS) is a 
confederation of more than 600 students’ 
unions, representing more than 95 per 
cent of all higher education and further 
education unions in the UK. Through our 
member students’ unions, NUS represents 
the interests of more than seven million 
students. 

We have worked closely with our legal 
partner Bindmans LLP to prepare this 
evidence, and throughout our response to 
the ETS scandal. 

Contact information:
Alexander Lee, Public Affairs Officer
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Background
In February 2014 a BBC Panorama programme 
revealed fraudulent activity at two English 
language test centers accredited by the 
company ETS to deliver its TOEIC test. At that 
time TOEIC tests were one of a small number of 
English language tests designated as ‘Secure 
English Language Tests’ by the Home Office, 
and as such could be used by visa applicants 
including international students to demonstrate 
English language proficiency.

The programme showed proxy test takers who 
sat TOEIC tests in place of those registered to 
take the tests.  It also showed that packages 
could be bought including not only a proxy to 
sit the TOEIC but also fake bank statements 
which could be submitted to the Home Office to 
demonstrate the requisite level of savings in 
accordance with visa requirements.

The Home Office has since taken action that 
has impacted tens of thousands of students.

NUS understands that the Home Office did not 
investigate students directly except in cases 
where there was considered to be complicity in 
the criminal activity of delivering the fraud. 
Instead, ETS was tasked to investigate and 
identify those who had used proxies. 

ETS quickly commenced an enormous exercise 
of analysing voice recordings from the speaking 
element of the TOEIC test, to identify which 
voices appeared several times, indicating that 
the voice belonged to a proxy test taker rather 
than the registered test taker.    

ETS returned two lists of students: (1) those 
they were confident had not sat the TOEIC test 
themselves (i.e. the voice recordings were of 
someone whose voice appeared more than 
once across the analysis exercise), and (2) 
those in respect of whose TOEIC test ETS had 
‘limited confidence’.  ETS would later clarify 
through the Home Office that people were 
included in the second group – referred to as 
the “questionable” group – where there was 

some “administrative irregularity” including that 
they had sat their TOEIC test at a test center 
where proxies had been used. 
On 24 June 2014 the Immigration Minister 
announced that 29,000 students had been 
found to be guilty of fraud and 18,000 were in 
the “questionable” group. These numbers have 
since risen to 33,725 and 22,694 respectively. 

Students whose names were on the ‘ETS lists’ 
were not given any opportunity to respond to 
the allegations.  They were notified only in 
generic terms when the Home Office took 
action against them, which was usually in the 
form of cancelling their leave to remain and 
requiring them to leave the UK immediately and 
to bring any appeal from their home country. 

The Home Office revoked the Tier 4 sponsorship 
licences from over 90 colleges across the UK, 
leaving thousands of students including those 
not on the ‘ETS list’ without a place to study. 

Following pressure from the higher education 
sector, the Sponsorship Working Group (SWG) 
was established by the Home Office to 
coordinate support for affected students and to 
hear concerns from the sector about the wider 
impacts of the scandal and the Home Office 
action. NUS was a member of the SWG.

The aggressive Home Office action against 
students who were paying thousands of pounds 
to study in the UK has been widely reported in 
the international press. 

This scandal has had an impact upon the 
reputation of UK’s higher education system and 
the British economy. Education providers, and 
indeed many local communities, rely upon 
international students for financial stability and 
growth. With international student numbers in 
decline, government must carefully manage 
such situations as mistreatment of international 
students will affect the decisions of prospective 
students and the governments that fund them.
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I certainly hope the 
students will be 
adequately 
compensated. However, 
I would not be 
surprised if they choose 
not to come back to the 
UK after the way they 
were disgracefully 
treated. 
Harsev Bains, Indian Workers 
Association
Hindustan Times, 15 April 2015
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Main report
Affected students
Four groups of students affected in different ways have emerged:

1. Students in-country at the time of the Home Office action arising from the inclusion of 
their name on the ‘ETS list’. 

The majority of these students had only an out-of-country right of appeal. Many left the UK and it is 
not known how many took up their appeals from home.  However, out-of-country appeals are 
notoriously slow and difficult to conduct as compared with in-country appeals. The students had no 
access to support from NUS or other organisations. 

Others stayed in the UK and attempted to challenge the absence of an in-country appeal by way of 
judicial review. To our knowledge, these cases were unsuccessful because in general the courts are 
bound to follow legislation as to rights of appeal.  

Some case are still going through the courts and this position might change. However, it has been a 
long process for those students who remain here, and without any leave to remain or right to work.

2. Students out-of-country at the time of the Home Office action arising from the 
inclusion of their name on the ‘ETS list’ who received the Home Office notices on their 
return to the UK. 

This group had a right of appeal from within the UK and many have vindicated themselves through 
the appeal process, usually following giving evidence to an immigration judge and being cross 
examined by a Home Office representative, to seek to prove their English language proficiency. 
However, it is understood by NUS that the Home Office has failed to give effect to successful court 
rulings.

3. Students whose institution has had its licence revoked due to the ETS scandal (the 
Home Office took action against institutions whom it considered sponsored a high 
number of students on the ‘ETS list’).  

Over 90 colleges and three universities had action taken against them. Many students studying at 
these institutions were not implicated themselves of the revocation of the Tier 4 licence of their 
sponsor could not continue to study with their sponsor. 

4. Students who were withdrawn from study by their institution for reason of their name 
appearing on the ‘ETS list’, including where the Home Office instructed institutions to 
do so.

These students had no right of appeal in immigration law as the action against them was ostensibly 
taken by their Tier 4 sponsor, and as such was not an ‘immigration decision’. The Office of the 
Independent Adjudicator has dealt with several such cases.

8



NUS Evidence for English Language Testing Inquiry

9

Continuing action
According to Home Office figures (Temporary Permanent Migration Data) the Home Office has 
continued taking action in these cases, even following the decision of the Upper Tribunal in the case 
of SM and Qadir which in part prompted this inquiry.  Figures released in May 2016 show that more 
than 28,608 refusal, curtailment and removal decisions related to ETS have been taken, an increase 
of around 300 since February 2016.

The role of ETS
It is not clear to NUS when ETS became aware of the extent of the fraud that was carried out by its 
accredited test centers.  However, NUS understands that relevant information may emerge during a 
case which is due to be heard in the Upper Tribunal at the end of this month.

What is clear is that ETS has been reluctant to provide information to accused students, notably the 
voice recordings that were analysed in the investigation exercise.  The Home Office has relied upon 
the ‘ETS list’ throughout and students have had little power to obtain further information.

NUS sought to assist students in assessing the evidence, by obtaining an expert report (from Dr 
Harrison of JP French Associates) which commented upon the investigation exercise carried out by 
ETS, as set out in the generic witness statements by Peter Millington and another civil servant, 
Rebecca Collings. Dr Harrison found that very many issues were not sufficiently explained by the 
Home Office to enable a high degree of confidence in the exercise.  

Since then, NUS understands that ETS has provided answers to specific questions from the Home 
Office who have produced a further report from JP French Associates, which deals with some of the 
missing information. 

However, as is explained above, the ETS exercise was in relation to the use of proxy test takers 
alone.  NUS understands that there has been no investigation into the integrity of the computer 
systems and the process of file recording, storage, transmission etc.  NUS is concerned about this 
aspect of the process which would have been in the hands of the individuals at the test centres who 
had carried out the fraud. 

ETS was roundly criticised for this reason by the President of the Upper Tribunal in the case of SM 
and Qadir.

NUS is aware of only one student who has obtained the voice recordings in his case and this was 
only following several requests by his solicitors and an application to the Upper Tribunal.  They were 
provided in April 2016.  

The cost of obtaining an expert report analysing a voice clip is significant (approximate cost £1,500 
- £2,500, plus VAT).  This is not a cost that could be – or should be - shouldered by students who 
maintain their innocence.

9
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A lack of support for students
On 24 June 2014 Immigration Minister, James Brokenshire MP, created the SWG as part of the 
announcement that the Home Office would take action against the licences of 57 private colleges 
and three universities.  The original mandate of the SWG was to support the students affected by 
the decisions made by the Home Office in relation to the Tier 4 sponsorship licences of their 
educational institutions. 

NUS was a member of the SWG throughout the process, and we sought to represent students 
suffering the effects of the decisions made by the Home Office.  We have attached our notes of 
these meetings as Appendix 1.

A significant number of students who were affected by Tier 4 sponsor revocations were excluded 
from the assistance of the SWG. These include the students whose sponsorship had been withdrawn 
by their institutions at the request of the Home Office as well as some students with ‘open’ or 
‘pending’ visa applications to attend a revoked institution.  

Students attending institutions whose Tier 4 sponsor licences were revoked after the June 2014 
initial announcement, were also not supported through the SWG. 

None of the students whose names appeared on the ‘ETS list’ were supported by the group. 

Students whose college or university had their Tier 4 sponsorship licence revoked would eventually 
receive a letter ‘curtailing’ their leave to remain. The letter informed students that they had 60 days 
to find a new place to study or leave the UK.

NUS’ objective throughout the process was to achieve as much support as possible for the affected 
students, in line with the precedent set in 2012 by the ‘Taskforce’ set up to support London 
Metropolitan University students and agreed through the courts. 

The SWG held its first meeting on 7 July 2014 and would meet infrequently until January 2015. 

On 17 July 2014 NUS and other SWG members called for Home Office civil servant, Peter Millington, 
to stand down from his position as Chair.  It was strongly felt by SWG members that a Chair held 
by the Home Office was untenable, particularly given Mr Millington’s role in compliance and in 
taking action against accused students (notably, Mr Millington was one of two Home Office 
witnesses to provide generic witness statements which stood as evidence against all students 
whose names appeared on the ‘ETS list’).  

This call was renewed when the Chair failed to implement actions agreed by the SWG, including 
writing to the Immigration Minister and the Minister for Business, Innovation and Skills. These 
actions were declined on the basis that it would have been “inappropriate” for a civil servant to 
undertake such actions. SWG members from the education sector offered to Chair the group to 
remove the conflict of interest but the offer was declined by the Home Office.   

In NUS’ view his conflicting role contributed to his refusals of requests from NUS and other 
members to extend support to students named in the ‘questionable’ group. 

Finally, NUS asked for support to be extended to the 33 institutions that had their licences 
suspended or revoked after the 24 June. Both requests were refused.
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NUS urged the Home Office to reconsider their decision as it left a great number of students without 
any support.  

We believe the extent to which the SWG was successful in mitigating the negative impact on 
affected students was greatly compromised by the Home Office decision to refuse an impartial 
Chair. 

The main support offered by the SWG was the creation of a Course Information Web-tool.  Students 
were not informed of this tool until they received their curtailment letter, despite having been 
informed many weeks before that their institution had lost its licence. 

The SWG agreed a number of actions with the aim of supporting students, including:

� The creation of a “Course Information Web-tool” to help students find a new course

� Supporting the existing UKCISA and NUS student advice lines

� The creation of a Home Office helpline

� Delaying curtailment letters for some students to better fit start dates

� Providing an ‘immigration check’ process for sponsors who participated in the Course 
Information Web-tool and who wished to check the status of students who are considered 
part of the cohort supported by the Working Group. 

Unfortunately, a lack of direct communication from the Home Office to affected students seriously 
undermined the effectiveness of this support.

Finding another course
A sub-Working Group was formed in August 2014 to focus on a process to support students in 
finding alternative sponsors, and to agree a process for communication with students.  

Chaired by another Home Office civil servant, the sub-group met between meetings of the main 
group, by teleconference. In late August 2014, over seven weeks after the first action had been 
taken against institutions, the sub-group agreed a strategy for providing a ‘clearing house’ web-tool 
for students whom the Home Office had identified as ‘genuine’ and would be included in those 
students who the Sponsorship Working Group would support. 

Comparatively, in the 2012 case of London Metropolitan University students, the Taskforce 
completed this action and produced the web-tool within two weeks of the group being established. 

The web-tool was completed in October 2014 but it was not released to students until 17 November 
2014, 21 weeks after the commencement of action on 24 June 2014, and a good number of weeks 
after the start of term of most institutions. Between 24 June and 15 September, 24 of the 57 
private colleges had their licences revoked, and four further had surrendered their licences. 

Students at the majority of these institutions waited over two months for any assistance in finding a 
new course from the SWG.  This delay also resulted in many students missing their desired 
September and October 2014 start dates for new courses. Many of these students contacted NUS.
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NUS fully supported the establishment of a Course Information Web-tool. However, aside from the 
very real financial barrier to transferring to alternative institutions, finding a new course was made 
even harder by the Home Office’s delays and lack of communication with students.  

Many students whose institution’s licences were revoked on 24 June 2014 left the UK, unclear what 
their options were and without the financial means to just wait and see what assistance, if any, 
would be offered.  This was despite the fact that they were not implicated in any wrong doing.

NUS raised concerns as to the speed with which the support was reaching the students who needed 
it the most. As the web-tool was issued so late into the process, we are keen to know how 
many engaged with it and how many students succeeding in using it to find alternative 
sponsors.

Furthermore, many of those who did attempt to transfer were unsuccessful as their applications 
were viewed as too risky by some institutions.  
NUS, Universities UK, Study UK, Million+ and UKCISA brought evidence to the Working Group 
demonstrating that many alternative institutions were refusing to accept any students from revoked 
institutions. Some had taken this position independently due to the perceived risk to their own Tier 
4 licence, and others had been directed by the Home Office not to do so, for the same reason.  

Many students reported to NUS that upon making enquiries to alternative institutions prior to the 
course information web-tool they were told that the institution would not accept students from 
revoked institutions, even if the student had never used a TOEIC certificate in connection with their 
visa application.

Communication with students 
Affected students have had very little, if any, information to support them through this crisis. 
Students and providers were unaware of the results of the investigation being run by the Home 
Office or the action to be taken until the day of the Minister’s announcement. The education sector 
was unable to act to contain the damage to its reputation abroad, despite the licencing of ETS and 
responsibility for its integrity resting solely with the Home Office. Over the course of the actions 
against students and sponsors this trend continued.

ETS was asked to inform students if their tests had been invalidated but no attempt was made to 
clarify what this meant for students. Many students obtained an alternative English language test 
and applied for a visa, only to have their visa refused on the grounds of the invalidated TOEIC test, 
wasting time and money. 

Despite concerns raised by judges in the Upper Tribunal tribunal that students would be affected 
more than anyone else, and NUS offering to support communications to students inform them of 
court decisions which may affect them, with direction and support from the Home Office, this was 
not acted upon. 

NUS made repeated requests for the Home Office to communicate directly with all affected 
students. However, this request repeatedly went unanswered. NUS took action to communicate 
with students through student meetings, our website, email where available and social media. We 
remained unable to contact the majority of students.

In the autumn of 2014 via a webform we asked students if they were aware as to whether their 
institution’s Tier 4 licence had been suspended or revoked.  Ninety per cent of the 191 students 
who responded confirmed they were aware of the action taken against their institution.  However 
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only 22% of students felt they had enough information to understand how the action against their 
institution affected them.  As it was gathered, we brought this information to the SWG but no 
further communication solutions were offered. 

The Home Office cited resource constraints as prohibiting multiple mailings to individual students 
and as such the Course Information Web-tool and curtailment letters (in paper or electronic form) 
would be sent together.  This meant students were not informed of the assistance available to them 
until they received their curtailment letters.  For most students this was between eight and 21 
weeks after the action against their institution.

NUS has asked what lessons have been learned about communicating with students to 
ensure a more efficient and less stressful support mechanism for students impacted by 
cases such as this.

Learning from this experience
The most important message we would like to share with the Select Committee is that a far wider 
group of students than just those whose names appeared on the ‘ETS list’ have had their lives and 
education disrupted; lost significant sums of money and been left entirely unsupported throughout 
the process. The damage to our international reputation cannot be understated.

NUS recommends that this inquiry considers appropriate redress for wrongly accused 
students including those who have already left the UK

International students are denied security to which home students have the benefit.  They come to 
the UK, spend thousands of pounds and greatly enhance our education systems.  However, they 
have very little protection from action by the Home Office or, indeed, their sponsors.  There is an 
enormous imbalance of power between students and the Home Office.  It is also important to 
recognise that colleges and universities are also at the whim of the Home Office, who have control 
of their sponsorship licences. 

International students need a system which gives them the security to finish their courses.  
Students have no protection against the effects of the withdrawal by the Home Office of the licences 
of their Tier 4 sponsors. A number of students who were in contact with NUS had previously 
experienced this situation, even independent of the ETS scandal.  We have heard regularly of 
students who have lost money when a Tier 4 sponsor has closed.   

NUS recommends that international students have access to a protection scheme that 
includes:

� A hardship fund to support students in transferring to a new institution

� Independent advice and guidance for students wishing to change institution

� A guarantee that students already studying can continue their course until the end of their 
academic year

� A guarantee that any deposit or fee paid by the student for the coming academic year will 
be returned in full if the student decides not to continue at that institution or if the 
institution closes or loses its sponsorship licence
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These were the basic support mechanisms established for students in 2012 in response to the 
suspension of London Metropolitan University’s Tier 4 Licence. The Home Office has refused to 
apply these mechanisms to other students since then. This is despite the final two points being 
established with the support of the courts.

Most rights of appeal for students have been removed and replaced with a mechanism of 
‘Administrative Review’ by a Home Office civil servant, and with the option only to bring a judicial 
review subsequently. Judicial review is an incredibly expensive process which would only be 
available to those who are incredibly wealthy or those who are very poor and so would qualify for 
legal aid.  In order to mitigate against significant unfairness students must be given rights of appeal 
from within the UK, with proper oversight by immigration judges. 

NUS recommends that consideration is given by the Committee an overall review of the 
Tier 4 sponsorship system 

As set out above, NUS understands that the Home Office has refused to reinstate leave to remain 
for those vindicated through immigration appeals.  Further, it appears that the Home Office is 
continuing to take action against individuals whose names appear on the ‘ETS lists’.  

NUS recommends that the Home Office is to give effect to successful appeals and 
suspend further action pending the outcome of the cases which are progressing through 
the courts and the outcome of this inquiry 

Conclusions
As outlined in NUS’ previous written evidence (Appendix 2) students whose names appear on the 
‘ETS list’ were not given equal and fair opportunities to challenge actions taken against them. For 
many students, the limitations to an out-of-country appeal only would mean such a severe 
disruption to their study that they would be unable to complete their chosen course. 

Students were not given access to enough information to understand how and why their 
immigration status was at risk. 

To this day many students remain unaware that their name is on an ‘ETS list’ and that any future 
visa or other immigration application would likely be refused on this basis. 

Despite repeated warnings by NUS and the education sector, the clear conflict of interest in the 
Home Office acting as both the enforcement body and chair of the SWG, not only delayed the 
eventual limited support, but greatly reduced the effectiveness of the communication and support 
the students received. 

The activity of the SWG, which took four months to complete, took two weeks in the case of the 
Taskforce for London Metropolitan University students, chaired by an independent sector 
representative. 

Not only was the Home Office inefficient, but they were actively obstructive when the education 
sector attempted to step in to help.

Students have been left at significant financial and personal loss and denied access to the 
opportunity to challenge or change the termination of their studies.

Many lives, as well as UK's reputation in education has been adversely affected so the Home 
Secretary can be seen as 'tough on immigration’. Home Office's politically motivated irrational 
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response to the ‘ETS Scandal’ has led to public confidence in the Home Office to evaporate. It is 
difficult for us to see how the Home Office can be trusted to deal with situations similar to this 
under its current leadership.

Case Studies
These case descriptions are informal interactions NUS has had with students since 24 June 2014. 
These were either telephone or email conversations or in held person.

John* 

John was from rural Bangladesh. His father was a farmer who wanted his son to go to the UK to 
study as he felt it would give him the best chance to return home and start a business. His father 
sold their farm to give John the money for tuition and maintenance and moved his family into a tiny 
flat in the nearby city. John understood that it was expected he return home following his study and 
support his family as they no longer had any income through the farm. 

John came to study at Blake Hall College, on a course taught in partnership with the University of 
Greenwich, which was just around the corner. At the start of his final semester he was informed the 
College had its licence to teach international students revoked. 

Teaching was terminated immediately. John tried desperately to find a way to complete his final 
assessments to have them marked so he could get his degree. At the time of telling his story, no 
student had been able to submit final assessments as teaching of the final semester had not been 
completed. The College would close its doors the following week.

John asked NUS staff – “How do I go home and tell my father I have nothing? A degree in 
Bangladesh means financial security and he sold everything to give me and my family that. I have 
nothing to show for his sacrifice.”

While we were unable to reach John after the meeting, to see what resolution he had found, the 
majority of students at Blake Hall College reported leaving with no degrees, no refunds and no 
recourse. Blake Hall College was unable to financially afford to challenge the revocation in court.

*The student gave his name as only “John”.

Surita*

Surita came to the UK from Nepal in 2009 to study. In December 2010, her college had its licence 
revoked. Surita waited four months to receive her curtailment letter in order to apply to a new 
institution.  In 2011 she applied for a new visa with a new college. In 2012 she extended her visa to 
complete a higher level of study in her Diploma.

However, in 2013 her college merged with another and Surita and her cohort transferred to the new 
college. This disruption to her studies created many difficulties for Surita and she struggled with 
some of the final assessments. 

She was, however, keen to complete her course. She requested acceptance onto the course at a 
higher level, which would also allow her to re-sit papers she struggled with previously, whilst 
studying her new course. 
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She was granted this acceptance from North West College Reading, which she then transferred to. 
Surita provided her IELTS as the English language certificate at the time of her acceptance. 

The licence for North West College Reading was then revoked.

Surita was surviving off a small regular income she received from a part-time job. The loss of her 
sponsor’s licence also meant a loss of her job and was left with no income. Surita could not 
continue her studies by transferring to a new institution as she was approaching her 5 year cap. 
She fell afoul to the cap because of time wasted with revoked colleges.

She had dreams of completing an undergraduate degree through a top-up course, and to complete 
a Master’s degree. Because the Home Office wouldn’t change the cap she had to leave without 
completing her degree. 

*This individual’s name has been changed to Surita.

Aryan*

Aryan came to the UK form India in 2012 to study a BSc in Computing. In his second year the local 
currency dropped significantly and the money he had set aside for tuition and maintenance was no 
longer enough. 

Instead of abandoning his degree he looked for a cheaper alternative and found that the third year 
top-up with Blake Hall and the University of Greenwich was affordable. He was offered a place to 
finish his BSc Computing there and transferred with his credits intact in April 2014. He was due to 
complete his course in November 2015.

Aryan had never taken a TOEIC test and was never implicated in the activity but was sent home 
without his degree none-the-less when Blake Hall has its licence revoked. 

*This individual’s name has been changed to Aryan.

There are many more examples and case studies such as these that NUS is aware of. 
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Appendix 1
NUS notes from the Sponsorship Working Group meetings. 

These are not formal minutes of the meetings, but notes written by NUS for our own records. They 
have not been approved by other Group members.

NUS Notes on Sponsorship Working Group Meeting July 7th, 2014 

This was the first meeting of the Sponsorship Working Group and sought to understand the 
situation which led to the announcement in Parliament on June 24th, 2014 and establish terms of 
reference for the group. 

The Home Office compliance team outlined: 

� The actions taken against 60 institutions to date. 

� There would be further institutions with action taken against them 

� There is in excess of 20,000 students involved in the institutions named. 

� A student helpline has been established by the Home Office and students can call 
� to obtain individual information of their circumstances. 

� New institutions need to undertake their regular checks to accept any student 
� transferring from an affected institution. 

The Sponsorship Working Group members noted: 

� A large number of students may not be aware of the current situation of their respective 
existing Tier 4 sponsor, as the institutions are not making students aware or providing the 
UKV&I helpline number. 

� With further action planned, there will need to be assurance that students will not be 
switching from one institution who has been revoked to another which will be revoked. 

� Communication with students needed to be timed appropriately given the 
September/October course start dates 

� Some students have accessed loans to pay for their study, however they have no fee 
protection. This needs to be taken into account if they are studying at an institution that is 
suspended and revoked. 

� Confirmation in relation to the level of courses the affected students are studying would be 
beneficial to the sector. 

� UKV&I to provide a process for working with institutions once a licence has been suspended 
and/or revoked. 

� The group were interested in the QAA review of London campuses and asked that where 
applicable QAA feed into this working group. 

� Sponsorship Working Group to highlight concerns to external stakeholders such as JET and 
others, where necessary. 

The Sponsorship Working Group agreed:

� UKV&I to invite Study UK, English UK, Million+ and University Alliance to the Sponsorship 
Working Group. 
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� Update the minutes to be circulated after the meeting. 

� Update the ‘Terms of Reference’, taking into account the groups’ comments to be circulated 
after the meeting. 

� Next meeting to be held in London with video conferencing facilities. 

� UKV&I to provide a report of the number of students affected. 

NUS Notes on Sponsorship Working Group 
Meeting – 17/07/2014 

This was the second meeting of the Working Group and the first for many members added at the 
request of others at the previous meeting.

The Home Office outlined: 

� Two licences had now been revoked and one sponsor had surrendered its licence. 

� The Home Office confirmed that UKVI are unable to ‘waive a fee’ under Immigration 
Legislation. Therefore, students will need to pay a new visa fee if they chose to switch to a 
new institution. NUS clarified that the intention was not for the Home Office to waive a fee 
but for BIS and the Home Office to work together to provide financial assistance to reduce 
this fee to £0. 

� The Home Office confirmed that the 5 year limit of study at undergraduate level is to be 
checked to confirm whether a student switching from one institution to another, following 
revocation of the sponsors licence, will have repeated years applied to this rule. 

� The Home Office confirmed that any student studying for over 6 months would have an 
“established presence” when applying for a new visa. 

The Working Group members noted: 

� It was noted that some of the group feel the term ‘genuine students’ is not suitable. The 
Home Office discussed the direction of the SWG is to support genuine students and not 
assist students who have obtained leave in the UK by deception. It was suggested that the 
term ‘affected students’ was used. This was to be considered. 

� BIS indicated that the Higher Education fund that was available for the LMU revocation is no 
longer available 

� Working Group members stressed a process needs to be agreed early to help and support 
the students switching institutions. 

The Working Group agreed: 
� That the Home Office would write to the BIS Minister and ask for confirmation on the 

funding situation. 

� The Home Office confirmed it would provide further advice on ‘Zero CAS’ as an option for 
action against sponsors. 
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NUS Notes on Sponsorship Working Group 
Meeting – 01/08/2014 

The Home Office outlined: 
� The Home Office confirmed that there are further revocations on the horizon. 

� The Home Office re-iterated that there is no flexibility on the Tier 4 guidance in relation to 
‘established presence’ and students from revoked institutions without 6 months of their 
current leave completed would not qualify for the reduced maintenance amount. 

� They also confirmed that there is no flexibility on the Tier 4 guidance in relation to the ‘5 
year limit’. 

The Working Group members noted: 
� NUS asked if the Home Office could permit students currently studying to complete their 

studies at revoked institutions until the completion of their course or 12 months’ time, 
whichever sooner. The Home Office confirmed that UKVI are duty bound by processes and 
guidelines that stipulate they must respond and take certain action within certain 
timeframes. 

� NUS asked if the process could be not to issue a curtailment letter until a response had 
been received from the institution and the students regarding their required support. 

� It was noted that NUS were concerned about the letter sent to BIS not being shared with 
the SWG. NUS was also disappointed that the communication was sent to BIS staff and not 
to the Minister, as agreed at the meeting of 17th July 2014. 

� NUS asked if UKVI could postpone issuing curtailment letters to students until all 
investigations had been completed as students are still worried about students experiencing 
“repeat revocations” after switching to a new sponsor who was also under investigation. 
The Home Office confirmed that they were unable to wait until all investigations are 
complete. 

� NUS expressed we were unhappy with the reply to the document they sent to the Working 
Group containing 15 student concerns. The concerns were for the Working Group to address 
and not for the Home Office to respond that it was not their area of concern or by re-stating 
rules which were already identified as a barrier. 

� NUS noted that the second NUS document of a further 11 students concerns had not been 
responded to by the Working Group. The Home Office requested a copy of the second NUS 
document containing a further 11 student concerns in order to respond. NUS reminded 
them that the concerns are for the Working Group, and not just the Home Office as a 
member of the Working Group, to respond to. 

� NUS asked if there could be a letter sent directly to students that is somewhere in between 
the revocation and curtailment stage to outline the assistance that would be provided. The 
Home Office said they would consider this. 

The Working Group agreed: 

� The Chair agreed to circulate BIS’s response to the Home Office’s letter. 

� The Chair agreed to write a letter to the Immigration Minister asking for immigration 
concessions which would be circulated to members prior to being sent. 

� A sub-group would be set up to specifically action communication to students. 
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NUS Notes on Sponsorship Working Group 
Meeting – 19/08/2014 

The Chair confirmed that the ‘questionable’ cohort of students from the ETS testing fraud will no 
longer be included in the SWG process or the data that UKVI will provide on student courses. Only 
the ‘clear’ cohort will be assisted by the SWG. NUS and other members of the working group 
disagreed with this judgment on the lack of any evidence against these students. 

The Home Office outlined: 
� There is no set timescale within the guidance on how long an institution can be assigned 

‘Zero CAS’ status. 

� The Home Office responded to NUS’ request for a letter between ‘revocation’ and a 
student’s leave being curtailed by saying there was a daily updated factsheet that students 
should be signposted to. 

� The Home Office provided an update on the timeline of the remaining suspended 
institutions.

� The Home Office confirmed that UKVI’s aim is about immigration and controlling borders. If 
the sector proposes a process to be used for future revocation, this would need to be put 
forward by the sector and not UKVI. 

The Working Group members noted: 

� Members had information that at least one institution had decided not to accept any more 
international students whom are already in the UK and currently studying at a private 
college. The Home Office that this is not a UKVI requirement and not something they had 
heard of. 

� Members noted that it would be difficult for institutions to be confident they could assess 
the ability of a student to be awarded a visa given that the Home Office held information 
from ETS and from other sources which it would not share but would use in deciding on a 
students’ visa. The Home Office confirmed they would consider this situation. 

� NUS indicated students are reporting that they are being turned down by new institutions 
because they come from a revoked or suspended institution. NUS felt that the SWG should 
be encouraging new sponsors to take on these students. 

� NUS suggested that there was a need to check if ETS have told the ‘invalid’ and 
‘questionable’ students that their test has been withdrawn and they need to obtain a new 
CELT.

� NUS also suggested that the students requiring the most time to obtain a new CELT to 
apply for a new CAS are being given the least time to do so as their leave is being curtailed. 

� NUS requested clarification of the process students can use to challenge the accusation of 
obtaining an English Language Test or a Visa by deception. 

The Working Group agreed: 

� The Home Office agreed to clarify how many students are in the ‘invalid’ cohort. 

� The Home Office will also clarify what will happen to those students who have obtained a 
TOEIC certificate by deception, however have not used this as part of any application for 
leave to remain and therefore not obtained any leave to remain by deception. 
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NUS Notes on Sponsorship Working Group Meeting – 11th September 2014 

The Home Office outlined: 

� They are still looking into clarifying how many students are in the ‘invalid’ cohort. 

� Students wishing to challenge the decision of an ‘invalid’ ETS certificate will be unable to do 
so because a Section 10 decision invalidates their leave to remain and there is no right of 
appeal against this decision. 

� The Home Office confirmed that they have not advised any institutions to not accept 
students from suspended, revoked or private colleges. It is for the receiving institution to 
assess whether they should accept any student. 

� Now 27 revoked and 4 suspended institutions 

� The SWG was associated with assisting approximately 24,000 students, this has now 
reduced to approximately 11,000 following the latest re-instatements. 

The Working Group members noted: 

� Concerns were raised by the Working Group regarding problems with the factsheet and the 
fact that it was difficult to ascertain the changes from one version to the next. 

� The new 10% HTS threshold will have an effect on the SWG’s ability to help students, given 
that no concessions are currently in place for sponsors to mitigate against a visa revocation 
being held against this figure – The Home Office agreed this would be fed back to senior 
colleagues. 

� There is a need for clarity around the courses students are taking to ensure there is an 
appropriate range of courses available to them if they wish or are required to transfer from 
an institution. 

The Working Group Agreed: 
� It was agreed that the Chair will confirm if financial support will be offered to affected 

students. 

� It was agreed that a sub-group would be set up to specifically progress the HEFCE 
information exchange portal. 

NUS Notes Sponsorship Working Group Meeting – 27th November 2014 

The Home Office outlined: 

� The Home Office stated they would hold off issuing curtailment letters to students. 

� It was confirmed by the Home Office that the figure of 5,558 students the SWG would assist 
has reduced and will continue to reduce, as some of those affected will have undertaken 
steps to change their circumstances, for example having already found a new sponsor or 
departing from the UK. 

� It was confirmed that the SWG cohort of students will not receive any priority processing of 
their applications. 

The Working Group members noted: 
� NUS again suggested that the Home Office writes a letter to students to clarify what is 

happening and how it impacts them. 

� NUS reports that students are being told they require a curtailment letter to transfer to an 
alternative institution. NUS is concerned that students are being given incorrect and 
unhelpful advice by for-profit immigration advisors and solicitors. NUS asks the Home Office 
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to write a letter to students and sponsors to confirm that students do not require a 
curtailment letter to transfer institutions, as students are reportedly being turned away by 
new sponsors because they do not have their letters. 

� NUS raised that they were disappointed that students will receive their letters at the start of 
the Christmas break when sponsors may have less availability to discuss course offers, 
although the CIT will continue to be available throughout Christmas. 

� The working group noted some sponsors may not have a sufficient CAS allocation to 
support students by providing a place on a course. They asked that the CAS allocation 
requests of institutions on the CIT be give priority and processed quickly. 

The Working Group agreed: 

� In the absence of further opportunities to communicate with students the sooner 
information is shared with the second cohort regarding the course information web-tool, the 
better as there are no courses available to accommodate the numbers between February 
2015 and September 2015, even if this means issuing these students with curtailment 
letters more quickly than others. 

� Home Office would review information being given to students who call the helpline 
regarding curtailment letters. 

� That UKVI will commence the start of the process for cohort 2 on Monday 1st December. 

� We will now commence winding down the SWG. 
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Action must be taken
The National Union of Students joins the calls 
for an inquiry into the actions of the Home 
Office following on from the revelations in 
February 2014 that a number of overseas 
students had cheated in their Test of English for 
International Communication (TOEIC).  The 
now defunct TOEIC test was designated a 
‘Secure English Language Test’ by the Home 
Office and it was provided by the Home Office’s 
contractor, Educational Testing Services Limited 
(ETS). 

There are serious questions that must be 
answered about the Home Office’s response to 
the revelations, which led to the removal of 
thousands of students and the closure of 
around 100 educational institutions. All of these 
actions were taken on the basis of evidence 
that has since been thoroughly discredited by 
judges in the Upper Tribunal (Immigration and 
Asylum Chamber).  

The Home Office must take urgent action in 
response to the findings of the Upper Tribunal, 
including:

� An immediate suspension of all Home 
Office action based upon ETS’ findings, 
including reinstating leave to remain 
where necessary to enable students to 
continue studying and working pending 
the findings of an inquiry.

� A commitment by the Home Office to 
identify and review every case where 
ETS’ findings have led to action being 
taken against individuals, including 
those who have left the UK.

� Calling a public inquiry into the 
situation.

Any public inquiry should: 
� Consider the appropriateness of the 

‘remove first, appeal later’ system 
which applied in most cases, and how 
to ensure in the future that 
international students are afforded a 
fair hearing 

� Determine what went wrong with the 
Home Office’s response to the 
revelations and why, including how an 
issue of such magnitude was dealt 
with by two civil servants without 
relevant qualifications, credentials or 
expertise

� Determine the necessary steps to 
redress the detriment caused to 
students and others

� Recommend action to be taken and 
lessons to be learned for the Home 
Office.

“The Home Office’s 
handling of the whole 
saga has been a 
complete omni-
shambles.”
Mostafa Rajaai, International 
Students’ Officer
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The ETS scandal

Background 
A Panorama programme in February 2014 
revealed fraudulent activity at two TOEIC test 
centres whereby proxy test sitters would sit the 
speaking and listening elements and invigilators 
read aloud the answers in reading and writing 
elements.  These TOEIC certificates were then 
used to obtain student visas.  

In response to the revelations, the Home Office 
commissioned ETS to investigate and identify 
the cheats. ETS ran tests on the voice 
recordings and identified two groups: (1) the 
cheats, and (2) the ‘questionable’ group (in 
respect of whose TOEIC test ETS had ‘limited 
confidence’).  ETS cancelled the TOEIC 
certificates for those in both groups.  

A staggering number of individuals were 
identified very quickly: 33,000 supposed cheats 
were identified between March and June 2014.  
Subsequently, the number of supposed cheats 
has increased to 33,725 and the number of 
those with ‘questionable’ tests stands at 
22,694.

On receiving ETS’ findings the Home Office 
began taking action against students and 
educational institutions.  On 24 June 2014 it 
was announced that the Tier 4 licences of 57 
private colleges and three HEIs had been 
suspended.  Since that date around a hundred 
private colleges lost their Tier 4 licences, 
affecting many thousands of students who were 
not linked to the TOEIC scandal in any way.  

Students also began receiving notices under 
section 10 of the Immigration and Asylum Act 
1999 informing them that they had been 
identified as cheats and telling them that they 
must leave the UK immediately with most being 
given only a right of appeal from their home 
country.  Some were detained in dawn raids 
and removed.  The Home Office’s most recent 
Temporary and Permanent Migration Data 
(from February 2016) reports that, so far:

� ‘More than’ 28,297 refusal, curtailment 
and removal decisions have been made 
in respect of ETS-linked cases

� ‘More than’ 3,600 enforcement visits 
have been made

� ‘More than’ 1,400 individuals have been 
served with removal notices and 
detained.

� ‘More than’ 1000 have been removed 
from those encountered.

� ‘More than’ 4,600 total removals and 
departures have taken place in respect 
of ETS-linked cases.

� 176 private colleges’ Tier 4 licences 
were suspended, of which 89 
surrendered their licences, and 87 had 
their licences revoked (only 7 licences 
were reinstated, 2 remain suspended).

This aggressive action from the Home Office 
towards students who were paying thousands 
of pounds to study in the UK has been widely 
reported in the international press. 

This not only has significant personal 
implications for the international students, who 
are unable to complete their education, but also 
to the British economy and the reputation of 
our higher education system. International 
student numbers are in decline. Most higher 
education providers rely on international 
student fees to keep them financially stable and 
this mistreatment of international students has 
not gone unnoticed by the global community 
discredited evidence and how the Home Office 
intends to rectify this.

This not only has 
significant personal 
implications for the 
international students, 
who are unable to 
complete their 
education, but also to 
the British economy 
and the reputation of 
our higher education 
system.
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Legal Action
Judicial reviews

A series of legal challenges were brought by 
students with assistance from Bindmans LLP 
and other firms, with expert evidence and 
support provided by NUS.  

The first judicial review case issued in the High 
Court was R (Ali) v Secretary of State for the 
Home Department [2014] EWHC 3967, 
concerning a student, Mr Ali who was 
represented by Mayfair Solicitors.  Mr Ali had 
been given a ‘section 10 notice’ informing him 
that ETS had identified him to be a cheat and 
telling him to leave the UK immediately.  By 
way of evidence, the Home Office provided 
witness statements from two civil servants 
explaining the TOEIC scandal and the Home 
Office’s response to it (the same two generic 
witness statements were used by the Home 
Office against all supposed cheats).  Mr Ali 
argued that he should not be subject to 
summary removal with only an appeal from his 
home country.  However, he did not provide 
any evidence challenging the Home Office 
response as set out in the two witness 
statements.  Mr Ali’s case was unsuccessful in 
the High Court.  The judgment was released in 
November 2014.

In May 2015 judgment was handed down in the 
case of R (Gazi) v Secretary of State for the 
Home Department [JR/12120/2014] which was 
heard by Mr Justice McCloskey, the President of 
the Upper Tribunal (Immigration and Asylum 
Chamber).  Mr Gazi was a computing student, 
with only a semester left to complete his 
degree when he received a ‘section 10 notice’ 
from the Home Office informing him that he 
had been identified by ETS to be a cheat and 
that he should immediately leave the UK.  He 
was told that he could only appeal from 
Bangladesh.  

Mr Gazi brought judicial review proceedings in 
the Upper Tribunal in October 2014 challenging 
the Home Office decision, attacking the ETS 
evidence and the unfairness of having been 
deprived of any opportunity to respond to the 
allegations before action was taken against 
him.  The Home Office provided the two generic 
witness statements as evidence against him.  
NUS funded the expert, Dr Harrison, to 
examine the Home Office’s evidence.  Dr 
Harrison was critical of ETS’ approach in 
identifying supposed cheats.  His report was 
served on the Home Office on 5 February 2015 
and it was made widely available for use by 
students in their individual cases.  

Giving judgment Mr Justice McCloskey 
expressed concerns about Dr Harrison’s 
evidence but, critically, due to the procedural 
differences between judicial reviews and 
appeals, he considered that he was unable to 
enter into a ‘fact finding’ process in respect of 
the evidence.  Mr Gazi’s case was unsuccessful, 
with the conclusion that he should return to 
Bangladesh to bring his appeal.  Mr Gazi sought 
permission to appeal to the Court of Appeal and 
this application.

In July 2015, Mr Ali’s appeal was heard in the 
court of Appeal which in effect adopted the Mr 
Justice McCloskey’s position in Gazi.  This 
remains the position in respect of ‘section 10 
notice’ cases, i.e. that these students must 
return to their home country to pursue an 
appeal.  It remains to be seen what impact, if 
any, the recent case of Qadir will have on 
students who received ‘section 10 notices’ with 
only an appeal right from their home countries.

Immigration appeals

In contrast to Mr Ali and Mr Gazi some accused 
students were given appeal rights in the UK 
(the procedure is different for, amongst others,  
people accused on re-entering the UK, for 
example having been visiting home during the 
holidays).  These ‘port cases’ have UK appeals 
which are heard in the First Tier Tribunal and 
subsequently the Upper Tribunal.  

It is a feature of appeals that evidence is 
examined and conclusions are drawn on the 
facts.  Many hundreds of students have been 
through the appeals process since the Home 
Office began taking action in 2014.  They have 
instructed legal representatives at their own 
cost, presented evidence about their English 
capability including giving oral evidence to try 
to persuade the Tribunal that they did not 
cheat.  It is understood that ETS provided the 
voice recordings in only a single case, following 
an order by the Tribunal.

Each appeal is considered and decided 
separately by an Immigration Judge on the 
evidence available.  Some students’ appeals 
were successful.  Others were not.  Where the 
First Tier Tribunal found that a student had not 
cheated, the Home Office appealed to the 
Upper Tribunal.  Where the Upper Tribunal  
agreed that the student did not cheat, the 
Home Office had no further appeal.  However, it 
is understood that Home Office policy has been 
to put these cases on hold and not to 
implement the decision of the Tribunal (i.e. by 
reinstating their leave to remain).  It is 
understood that Home Office policy is ‘to fight 
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ETS cases as far as possible’.  This is an 
abuse of power and a failure of justice.

Recent legal development
Qadir v Secretary of State for the Home 
Department

On 23 March 2016 the Upper Tribunal gave 
judgment in an appeal case, brought by a 
student, Mr Qadir (Qadir v Secretary of State 
IA/36319/2016) who was represented by AWS 
Solicitors.  Mr Qadir had also received a notice 
from the Home Office informing him that he 
had been identified by ETS to be a cheat.  He 
was given a right of appeal in the UK.  

The appeal case was heard over five days 
before Mr Justice McCloskey and Upper Tribunal 
Judge Saini.  Since it was an appeal, a fact-
finding process was undertaken and there was 
oral evidence and cross examination of 
witnesses.  Dr Harrison appeared for Mr Qadir.  
The two Home Office civil servants appeared for 
the Home Office and in the course of cross 
examination it was admitted that neither had 
considered Dr Harrison’s report until several 
days previously, despite it having been served 
a year previously.  

The Upper Tribunal accepted Dr Harrison’s 
expert evidence and conclusions without 
hesitation, and it was highly critical of the 
Home Office’s approach to the February 2014 
revelations.  It found that the civil servants 
tasked with the Home Office response did not 
possess any relevant qualifications, credentials 
or expertise.  The judgment was also critical of 
the fact that ETS did not provide any evidence.  

Ultimately, it was found that the Home Office’s 
evidence (the two generic witness statements 
that had been used to justify action against 
countless students) were not sufficient evidence 
of cheating. The summary judgment concluded: 

 “The legal burden of 
proof falling on 
Secretary of State has 
not been discharged.”
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Ongoing 
cases
A snapshot
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Evidence of 
mistreatment
What follows is a small snapshot of evidence of 
the extensive mistreatment of international 
students throughout this saga. 

Waqas Ahmed
Level 6 Higher Diploma in Management

Waqas was detained by the Home Office for 
more than three months at an Immigration 
Removal Centre, the Verne, Portland, Dorset. 
This was hundreds of miles away from his 
friends and family in Bradford, where he lived. 

In April 2013, Waqas submitted a visa 
extension application to progress to a Level 6 
Diploma. In September 2014 Waqas’ College 
had its licence revoked.  The Home Office wrote 
telling him to find a new institution or leave the 
UK. He had 90 days to do so.

In order to get a visa for a new course, Waqas 
needed to update his English Language test 
certificate.  The Home Office requires any test 
centre to see original identification documents 
of every student.  However, the Home Office 
still had all of Waqas’ documents as they were 
still processing the visa application he made in 
April 2013.   When Waqas phoned the Home 
Office to ask for their help, they said they could 
not assist by phone and that he must email 
them, which he did. When he phoned to check 
that his email had been seen, the Home Office 
denied having received it. Waqas phoned the 
Home Office to seek their help a total of six 
times. He booked three separate language 
tests, hoping the Home Office would return his 
passport in time.

Waqas was unable to comply with the Home 
Office’s deadline to extend his visa because the 
Home Office refused to give him his passport, 
to sit the new English Language test that the 
Home Office required.  Waqas had done nothing 
wrong, yet he found himself locked up in a 
detention centre. He was lucky to have support 
to challenge his detention in courts. There are 
many who have not been so lucky.

Mr Gazi
BSc (Hons) Applied Computing 

Mr Gazi came to the UK in 2007. Before arriving 
he passed an International English Language 
Test, run by the British Council. Since then he 
has taken, and passed two more IELTS tests, a 
Person PTE English test and a 5 week pre-
sessional English course.  Needless to say, his 
English is excellent.

He was told by the Home Office in August 2014 
that they had information from ETS that 
showed he had cheated on his test. Mr Gazi 
was not allowed to see the evidence against 
him.

Mr Gazi had dreams of studying a PhD in IT in 
the UK, before returning home to Bangladesh to 
work and look after his family. After spending 
thousands of pounds in the UK, he has nothing 
to show for it but a debt of £30,000. Nearly two 
years on, Mr Gazi remains in the UK, in limbo 
and trying to clear his name and return to his 
plans.

His first name is not used here because he is 
too ashamed and distressed to tell his parents 
in Bangladesh of these shameful allegations.

Mr Ahmed
BA Business Management

Mr Ahmed arrived in the UK in 2010. He took a 
6 month English course before studying for a 
BTEC HND in Business. On completing these 
courses Mr Ahmed was accepted onto the BA 
Business Management course. He completed 
another pre-sessional English course in August 
2013.

To extend his visa for the course, Mr Ahmed 
needed to update his English Language 
certificate. He took a TOIEC test in March 2013.

In addition to this, Mr Ahmed worked in a 
customer facing role at his local Tesco since 
2010. He was promoted to a managerial 
position in 2013, managing and training around 
50 staff. This role required extensive and high 
level English language skills. There is no reason 
at all to believe Mr Ahmed would need to cheat 
on an English test that he could easily pass 
himself.

In September 2014 Mr Ahmed was told by the 
university that he did not meet the 
requirements of the course.  Eventually he was 
told that he had been identified as cheating on 
his TOIEC test.
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Mr Ahmed was not given sight of any of the 
evidence against him and was given no 
opportunity to challenge the accusations or 
decisions. He was not directly contacted by the 
Home Office about their decision to remove him 
from the UK, despite having been at his current 
address since May 2014.  

The personal cost to Mr Ahmed is high – both 
monetarily and emotionally. His parents have 
spent almost £20,000 on education in the UK 
and he faces being sent home with nothing. 
The stress and shame means Mr Ahmed has not 
told his parents of his terrible situation and this 
has taken its toll on his mental health. Mr 
Ahmed has been signed off by his GP with 
depression.  His first name has not been used, 
to protect his identity.

Mohammad Mohibullah
BA (Hons) Business Studies

Mohammad came to the UK in 2009 to study a 
HND in Business. Since then he has steadily 
progressed up the educational ladder. 

He completed and took the assessments for his 
top-up degree at a private college, which was 
due to finish in September 2014. However in 
August 2014, Mohammad was informed that 
despite having finished his teaching and his 
assessments, that he was being withdrawn 
from the course due to TOIEC fraud.  He had 
only one exam remaining to obtain his degree.  

The college’s sponsor licence was subsequently 
revoked and it went out of business.  

Between 2009-2014 Mohammed took and 
passed three English Language tests – two 
IELTS and one TOEIC. He used the IELTS 
certificates to apply for his visas, and only had 
the TOEIC because he had trouble finding an 
IELTS slot at the time he needed to make his 
application to the college for admission onto the 
course. By the time he made his visa 
application he had sat and passed a new IELTS.

Because he did not use his TOEIC test to obtain 
a visa the Home Office was unable to issue a 
‘section 10 notice’ asking him to leave the UK.
Instead, the Home Office instructed the college 
to withdraw sponsorship from Mohammad and 
others who had been identified by ETS to be 
cheats.  

The effect of having his sponsorship withdrawn 
in this way was that Mohammed had no right of 
appeal whatsoever, not in the UK or from his 

home country.  Therefore, Mohammad has no 
means of challenging the accusation other than 
by bringing judicial review proceedings.  

Mohammad was given 90 days by the Home 
Office to find another institution but he has 
been turned down by every single institution he 
has approached.  No institution will accept 
anyone who has been accused of TOEIC fraud.  
Now most institutions will also reject anyone 
who comes from a revoked college.

Mohammad’s judicial review is ongoing.  His 
case is of note because he had no appeal right 
of any kind. His case is that the Home Office 
bullied his college to withdraw him. 

Like most, Mohammad has been left with 
nothing except significant debt.

Conclusion
This is only the tip of the iceberg of injustice for 
international students.  There are thousands of 
other stories.  

We hope this initial evidence is helpful to 
decision makers in government to identify a 
significant need for these issues to be 
investigated further.

International students are vital to the health 
and growth of our higher education sector, and 
we mistreat them at our peril. There is both an 
economic and moral imperative to resolve the 
mistakes that have been made to so many 
students. Our international reputation depends 
on being able to rectify these wrongs.

Further information

Bethan Dudas, Policy Engagement Manager

Lewis Cooper, Public Affairs and Advocacy 
Manager
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1. Foreword from Yinbo Yu 
The publication of this report is timely given the recent focus on the “Hostile Environment” policy 
developed by the Home Office. Ministers have been quick to point out that the policy was only ever 
designed to deter and deal with “illegal” immigration. Whilst that may have been their intention, 
the consequences were all too different as this report outlines. Thousands of students have had 
their dreams of international higher education in the UK shattered, many feel their integrity has 
been called into question, living, as they are, under the cloud of being a “cheat”. Students can get 
caught up with institutions that lose their license, with little or no redress and more often than not 
they are left out of pocket.  

In 2012 the post study work visa was removed from international students, a vital opportunity to 
gain valuable experience and money, to help offset exorbitant international student study fees. In 
recent years visa requirements have become more stringent, the ability to work (both for students 
and their dependents) has become more difficult. Upon arrival students are required to register 
with the police within seven days, pay a surcharge to the NHS and their landlords have to 
administer immigration checks. These bureaucratic barriers all add up to a hostile environment for 
students, one that is actively deterring students from studying in the UK.  

It is clear to me that the conflation of general immigration policy in an attempt to play to the “will 
of the British people”, and we should be wary of politicians who claim to be able to interpret a 
people’s will, is damaging the reputation and quality of higher education in the UK. We are still 
recruiting and students report that they enjoy their experience, but we are not taking advantage of 
the current growth in international student numbers. We are losing out to competitors who can 
provide English language teaching. In a post Brexit environment, the UK is going to need as many 
internationally literate graduates as possible, this is achieve by enhancing not restricting outward 
mobility and encouraging not deterring inward mobility. The hostile environment policy and the 
decision to leave the European Union both threaten our continued success in their areas. NUS 
policy is clear we should remove international students from migration targets, as they have done 
in Australia, and create an open and welcome student experience that will enrich us all.  

I would like to thank or staff team, partners such as Joy Elliott-Bowman for their work on this 
report. We have also worked closely with our legal partner Bindmans LLP to prepare this report, 
and throughout our response to the ETS scandal.  

Yinbo Yu 
International Students Officer 2017 – 2018
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2. Introduction 
NUS has been monitoring the TOEIC scandal closely since the Home Office action commenced in 
June 2014.  This report follows our February 2015 interim report1 and provides an update to our 6 
June 2016 written submissions2 to the Home Affairs Select Committee (in conjunction with both of 
which this report should be read).  The landscape is complex for several reasons, including: the 
sheer numbers involved, the labyrinthine immigration legal framework (which has changed several 
times in the past four years alone), and the piecemeal evidence coming out of legal cases.  We 
hope that by pulling the information together we can assist proper debate and investigation into 
this ongoing scandal.   

The TOEIC scandal is unprecedented in terms of numbers: in 2014 ETS informed the Home Office 
that more than 56,000 people had cheated or may have cheated in the TOEIC English language 
test over the course of more than a three-year period.  As at the end of 2016 the Home Office had 
taken action in a staggering 35,870 cases, and although the Home Office no longer reports on 
TOEIC cases in its transparency data figures3 we are aware that further action has been taken by 
the Home Office since then. 

Clearly there were cheats, initially exposed in the 2014 Panorama footage, and NUS does not 
condone any form of fraudulent activity, by international students or anyone else.  However, it is 
also now clear beyond any doubt that a significant number of innocent people have been caught up 
in the scandal and an extremely serious injustice has been done to them.  In very many cases, the 
injustice has still not been recognised or rectified.  As we set out below, the impact on those falsely 
accused cannot be understated.  

It is worth noting that there has been absolutely no willingness by the Home Office to consider 
representations or evidence put forward by students to explain their innocence.  Students who 
came to the UK already with excellent English – in some cases fluent English – were accused.  
Students who whose tutors and lecturers gave glowing references attesting to their ability could 
not shake the Home Office’s conclusion that they were guilty. Even those who have obtained 
Masters level degrees – and higher – taught in English in the UK have been unable to persuade the 
Home Office that they had no reason to cheat.  It seems that there is nothing that students on the 
‘invalid’ list can do to persuade the Home Office that they did not cheat.  As a result of this 
approach, and the absence of a discrete process to deal with the individuals on the TOEIC list, a 
huge number of cases have been funnelled through the Courts and Tribunals.  

It is astounding that the scandal has been brushed under the carpet by the Home Office, and 
further still, that this has been allowed to happen.  ETS was a Home Office contractor, licensed to 
provide so called Secure English Language Tests on behalf of the Home Office.  It is not in dispute 
that in each and every case where fraud occurred that fraud was orchestrated by the test centres 
that were sub-contracted by ETS to run the testing sessions.  There remain very many unanswered 
questions and unpursued lines of inquiry.  Until these have been investigated it is impossible for 
the Home Office to know who did and who did not cheat.   

1 http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/home-affairs-
committee/english-language-testing/written/31779.pdf
2 http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/home-affairs-
committee/english-language-testing/written/34158.pdf
3 https://www.gov.uk/government/publications/temporary-and-permanent-migration-data-february-2017
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The TOEIC scandal is embarrassing for ETS and the Home Office. Both will want it to simply fade 
into the recesses of time.  But this must not be allowed to happen.  It is imperative that the TOEIC 
scandal be investigated by an independent and impartial body so steps can be taken to find out 
what happened and remedy the injustice caused to innocent students.  And of course, in order that 
important lessons can be learned.  As will be seen below, the Home Office is not impartial and 
frankly, it has demonstrated that it is not willing to conduct the necessary enquiries to get to the 
bottom of what happened.   

The scandal should be of general interest from a number of different angles: not only because of 
the human cost but also due to the enormous amount of public resources that have been expended 
and continue to be expended, in legal fees paid by the Home Office to its lawyers (which are likely 
to run into the hundreds of thousands across all of the cases), in Court and Tribunal time and, for 
the few lucky individuals who qualify, in Legal Aid costs.  

With the UK poised to leave the European Union, the Tier 4 visa system for international students 
will become increasingly important to the functioning of our higher education system.  However, it 
is NUS’ view that the Tier 4 system is broken.  It is high time that a root and branch review is 
conducted.  Students who come to the UK and find themselves subject to unfair treatment by the 
Home Office or their educational institution have no effective recourse to an independent body for 
an impartial adjudication.  Rights of appeal to the Immigration Tribunal have been taken away 
from international students and replaced with an ‘administrative review’ within the Home Office to 
correct ‘case-working errors’.  This is no substitute for an appeal to an immigration judge.  The 
Office of the Independent Adjudicator has no powers to stop immigration action being taken whilst 
complaints are investigated.  The reputation of our higher education system is at stake.  

Note on terminology 

ETS returned two lists of students to the Home Office: (1) a list of 33,725 names of those whom 
ETS were confident had not sat the English language test themselves on the basis of the voice 
recognition tests that they ran (known as the ‘invalid’ list – because their English language 
certificates were invalidated as a result); and (2) a list of 22,694 names where ETS had ‘limited 
confidence’ in the test results (the validity of their tests was ‘questionable’).   

Recommendations  
1. NUS call for an independent investigation into the scandal including: following up the 

unpursued lines of inquiry, recommending appropriate outcomes for successful 
students and making recommendations for redress  

2. NUS asks that individuals seeking to prove their innocence be granted access to 
Legal Aid or a special legal assistance scheme for immigration advice and 
representation in the Immigration Tribunal 

3. NUS recommends that in-country appeals are reinstated for international students  

4. NUS recommends a root and branch review of the Tier 4 sponsorship system 
including an investigation of the effectiveness of complaints procedures and the OIA 
complaints scheme  

5. NUS recommends that international students have access to a protection scheme 
which they may access where their Tier 4 sponsor loses its licence 

6. NUS calls for international students to be removed from net migration targets 

Our recommendations are explained in detail on page 18 onwards. 
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3. Impact upon falsely accused individuals 
It has now been four years since the TOEIC scandal broke.  Yet for many falsely accused 
individuals there has been no resolution.  Needless to say, an accusation of cheating by a foreign 
government is a very serious matter and the allegations are an ongoing source of extreme distress 
to a great many individuals.  We are aware that depression, anxiety and sleep disturbance is 
almost universal amongst falsely accused individuals.  Self-harming and suicidal thoughts are 
common.  Many are in serious debt.  Families have been separated and some have broken down.   

The extremely serious impact was recognised by the then President of the Upper Tribunal, Mr 
Justice McCloskey, in the Mohibullah case in December 2016 (R (Mohibullah) v Secretary of State 
for the Home Department [2016] UKUT 00561 (IAC))4: 

“(79) We do not identify in the [Home Office’s] submissions […] any suggestion that the 
repercussions of the Secretary of State's decision were, for the Applicant, anything other than 
grave. In brief compass, this decision effectively branded the Applicant a fraudster, a person who 
had abused immigration laws and control; required him to leave the United Kingdom, where he had 
been established for several years; blighted his academic and career prospects; rendered null the 
substantial financial investment which he had made in his studies in the United Kingdom; and 
blacklisted him with regard to future immigration decisions.” 

WV, a professional from southern Africa who came to the UK as a student and has since married a 
British national said: 

“The effect of these allegations on our lives has been absolutely devastating…  The idea of this 
allegation crushes me – it is deeply shameful. Only my husband and my close friends know about 
it. I cannot understand why this has happened to us. Our lives have stopped. We are really broken 
inside. My husband and I live in a constant state of worry and panic that something awful is going 
to happen. It feels like we have lost all control over our lives. 

I suffer badly from depression as a result of my situation…  I take [anti-depressants] and my GP 
referred me for counselling. I also have other medical problems: I have unexplained pains in my 
arm and am awaiting the results of an MRI scan, and I am also suffering with memory problems…  
[My husband] is also suffering with depression… I blame myself for what he is going through and it 
feels so awful to see how it affects him.” 

4R (on the application of Mohibullah) v Secretary of State for the Home Department (TOEIC – ETS – judicial 
review principles) [2016] UKUT 561 https://tribunalsdecisions.service.gov.uk/utiac/2016-ukut-261

39



6 

KA, a Bangladeshi student said: 

Because of what happened, my family are out of contact with me. They had a dream for their son, 
but now they will not talk to me or support me. They gave me money to study, but now that I am 
facing this cheating allegation they have lost all respect for me.  This experience has destroyed my 
dreams and has been the biggest curse of my life... 

I became very depressed as a result of what has happened. I did not know how we would survive. 
I thought the Home Office would come and get me. I was being treated like a criminal even though 
I did not do anything wrong… It is so full of unfairness and I cannot believe this is happening. I 
contracted viral hepatitis in July 2017.  I was very ill with a really high temperature for months.  I 
spent 2 days in hospital, and then had to attend hospital or my GP every day until September 
2017.  I think this was due to the stress and anxiety, it caused my body to get sick. My wife is now 
sick with stress and anxiety… 

The strain on my relationship with my wife is also huge. I have been unable to support her and I 
feel so awful seeing her suffering because of me. I have lost all self-respect, and I am afraid that 
she will leave me. I often wish that my life would end, because I cannot bear this pain any more. I 
did not do anything wrong and my life has been ruined…”  

HM, a Bangladeshi student (extract from GP letter): 

“He has a history of anxiety and depression which was triggered by the [false accusation].  He has 
still not been able to complete his course or to apply to other universities to obtain a degree or 
complete his degree.  He is also not able to travel home to see his family.  He tells me his marriage 
has also dissolved as a result of the above stressors.  He has had psychological intervention with 
our local psychologist. 

He remains low in mood.  He is not sleeping, has lost his appetite and has become forgetful as a 
result.  He has negative thoughts about the future and has had thoughts that he would be better 
off if he was dead.  He feels his future has been destroyed as he is not able to complete his course. 

He remains on [antidepressants] due to persistent symptoms of anxiety and depression and we will 
continue to monitor him in primary care.  He is very keen to complete his degree and we feel this 
would help his anxiety and depression symptoms as not completing his degree has been the main 
trigger for his symptoms.” 
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4. Affected individuals 
In our June 2016 report, four groups of affected students were outlined.  Since then, the number 
of groups has increased. This is in part due to the complex and frequently changing immigration 
appeals framework.  It is also because the Home Office has begun taking action against individuals 
who may have been students some years ago but who have since transferred into other 
immigration categories.  In general, the groups can be categorised as follows: 

1. Students who were not directly implicated in any wrong doing but whose 
educational institution had its licence revoked due to the TOEIC scandal  

- These students were treated with suspicion merely for having studied at an institution 
whose licence was revoked.  There was no financial assistance whatsoever and only 
minimal, ineffective practical assistance to find new educational institutions.  In any 
event, these students were effectively blacklisted as they were considered too ‘risky’ by 
alternative Tier 4 sponsors, having come from a ‘revoked institution’. 

- The majority of these students returned to their countries of origin, having had their 
studies interrupted and curtailed, and without any financial redress or refund of course 
fees.  These students were effectively collateral damage. 

- Some institutions’ licences’ were revoked merely for sponsoring a large number of 
students whose names appeared on the ETS lists.  

2. Students in the ‘questionable’ group 

- Individuals were included in the ‘questionable’ group because ETS had ‘limited 
confidence’ in the validity of their TOEIC test because of ‘administrative irregularity’.  
This group included students who sat their TOEIC test at a test centre where there was 
a high rate of ‘invalid’ TOEIC tests.  This group numbered 22,694 individuals. 

- These students were permitted to sit a new Secure English Language Test (SELT).  NUS 
understands, contrary to some reports, that the majority of these students were 
required to pay for the new tests.  The outcomes for this group are not known.  

3. Students who were withdrawn from study by their institution for reason of their 
name appearing on the ‘invalid’ list, including where the Home Office instructed 
institutions to do so 

- A number of students were dealt with outside of the usual immigration processes 
(whereby ordinarily, if a student’s name appeared on the ETS list Home Office action 
would follow as a direct consequence).   

- Instead, in some cases the Home Office instructed the educational institution to 
withdraw the student from their course of study, and subsequently the student was 
told by the Home Office to find a new sponsoring institution within 60 days or leave the 
country.  However, since the student was effectively ‘blacklisted’ from finding a new 
sponsor because their name is on the ETS list, invariably they would reach their 60 
days without finding a new sponsor. 

- Since this was not Home Office action there was no right of appeal attached to it.  
Therefore, students in this group had no right of appeal whatsoever, in-country or 
out-of-country, because their cases were dealt with outside of the appropriate 
immigration processes.  The Upper Tribunal found this approach to be unlawful in the 
Mohibullah case.  NUS understands that the Home Office has not taken any steps to 
contact others in this category following the Mohibullah judgment to rectify this 
unlawfulness.   
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4. Students on the ‘invalid’ list who were outside of the UK at the time of the Home 
Office action and who received the notices informing them of the allegation 
against them on their return to the UK (before 6 April 2015) 

- This group mainly comprised students who had visited family in the summer holidays 
and on their return to the UK they were served with notices (usually at airports).  
Some were detained and some were interviewed by Immigration Officers.   

- These students had a right of appeal from within the UK but NUS understands that 
most were not permitted to continue their courses pending the appeal hearings.  For 
many students this meant an end to their studies.   

- The Home Office has not released figures relating to the numbers of successful and 
unsuccessful appeals.  However, NUS understands that in each and every case won by 
a student the Home Office appealed the outcome (to the Upper Tribunal or onwards to 
the Court of Appeal).   

- NUS understands also that where the appeals process was exhausted by the Home 
Office (i.e. where the student had ultimately succeeded on conclusion of the series of 
appeals) the Home Office has been slow to provide a remedy to the student (for 
example, reinstating leave to remain or deciding a new application for leave to remain) 
and in some cases, successful students remain in limbo. 

5. Students on the ‘invalid’ list who were in the UK at the time of the Home Office 
action (before 6 April 2015)  

- Most of these students were served with ‘section 10 notices’ (under s.10 of the 
Immigration and Asylum Act 1999) informing them that the Home Office considered 
them to be cheats, that they should leave the UK immediately and, if they wished to 
appeal, to do so from their country of origin.   

- Many students in this group sought to appeal from within the UK, rather than returning 
to their countries of origin to pursue appeals due to concerns about the effectiveness of 
out-of-country appeals and a December 2017 Court of Appeal judgment (Ahsan and 
others) has vindicated their concerns. 

- Some of these students were not issued with ‘section 10 notices’ at the time, but have 
been refused further leave to remain at a later point on the basis of the TOEIC 
allegations. The experience of these students is the same as Group 7, below.  

6. Students on the ‘invalid’ list who were in the UK at the time of the Home Office 
action (from 6 April 2015) 

- The Immigration Act 2014 removed rights of appeal from students and replaced them 
with an ‘administrative review’.  Therefore, students who received decisions after 6 
April 2015 have no right of appeal (unless there are human rights arguments).5

- Students might have human rights arguments, for example, if they have been in the 
UK for a number of years, they are part-way through an educational programme or if 
they family in the UK (e.g. a partner or if their children are at school).  However, the 
Home Office can review the human rights arguments and determine that they are 
‘clearly unfounded’ in which case the student can only appeal from their country of 
origin. 

5 The position is the same for other individuals in the UK under the Points Based System (Tier 1 entrepreneur, 
investors, highly skilled and exceptionally talented workers, Tier 2 skilled workers, Tier 5 (temporary skilled 
workers). 

42



9 

- Administrative Review is a review by a Home Office caseworker to correct ‘case-
working errors’.  Importantly, however, there is no Administrative Review of removal 
decisions or decisions to cancel leave to remain (as distinct from a decision to refuse an 
application for leave to remain).  Therefore, students receiving section 10 decisions 
from 6 April 2015 also have no access to Administrative Review.  

- Where an individual’s Administrative Review fails or if they have no entitlement to 
Administrative Review, presently their only option is to challenge the removal or 
cancellation decision by a claim for judicial review.  However, judicial review is 
expensive, carries the risk of costs being awarded against the student and the legal 
hurdle in judicial reviews is high (the individual will succeed only if the decision was so 
unreasonable that no reasonable person acting reasonably could have made it – which 
is different to an appeal before an immigration).  Further, the student would not 
ordinarily be permitted to give oral evidence in court.   

7. Former students on the ‘invalid’ list who have made new applications for leave to 
remain 

- Students who had completed their course of study did not generally receive section 10 
notices. Instead, if and when they made subsequent applications for leave these were 
refused on the basis of the allegation of TOEIC fraud. These include people who have 
married British citizens and people who have had children in the United Kingdom, and 
who are therefore applying for leave on the basis of those relationships. Often they had 
no idea about the TOEIC allegations before they made their applications, and have 
established family lives in the United Kingdom.   

- The Home Office has historically certified these applications as ‘clearly unfounded’, 
which means that the individual must go back to their country of origin to bring an 
appeal. As with Group 5 above, the recent judgment in Ahsan and others has shown 
that this approach was unlawful and that these people should generally be given an in-
country appeal.  

- There will be people in this category who still have no idea about the allegations 
against them, because they have not needed to make a new application for leave since 
the Home Office action began. 
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5. Court of Appeal case: Ahsan and others v Secretary of 
State for the Home Department [2017] EWCA Civ 2009 
NUS has raised concerns from the outset of the TOEIC scandal about the inherent unfairness of a 
process which allowed the Home Office to remove individuals from the UK, interrupting their 
studies, without first giving them an opportunity to respond to the extremely serious allegations, 
and with only a right of appeal from their home country. 

On 5 December 2017 the Court of Appeal handed down judgment in the case of Ahsan and others6

which changes the picture significantly.  The case concerned a number of students who had 
received ‘section 10’ decisions (Group 5 on page 8 above).   

The judges decided unanimously that students who had lived and studied in the UK for a number of 
years should not be summarily removed from the UK with only an out-of-country appeal because 
the nature of the allegations necessitated oral evidence in response, so an out-of-country appeal 
would not provide a fair and effective process to challenge the section 10 decisions.   

Notably, the judges in the Ahsan case lamented the “very messy and unsatisfactory state of 
affairs” caused by the fact that “the basic route of challenge to a section 10 decision provided for 
by the legislation is by way of an out-of-country appeal, in circumstances where such an appeal 
does not, in cases like these, afford access to justice” in combination with the many changes to the 
legislative framework over recent years (see paragraph 129). 

Effect of the Ahsan judgment 

NUS understands that Home Office lawyers (from the Government Legal Department) are presently 
working their way through the list of several hundred cases which have been placed on hold in the 
Court of Appeal, with a view to making proposals to the individuals as to how their cases should be 
dealt with (these proposals will need to be consistent with the reasoning in the Ahsan case).   

NUS understands that the proposals will likely lead to a Court or Tribunal hearing (so a judge can 
decide whether - on the balance of probabilities - the individual cheated) for those individuals who 
have a pending Court of Appeal case and who were previously granted only an out-of-country 
appeal.   

This approach could have been taken from the outset.  It would have avoided significant expense 
(for the individuals and taxpayers alike) and of course the grave consequences for the falsely 
accused.  The students who remain here to clear their names are generally now in financial 
difficulties and suffering from ill health as a direct result of the Home Office’s unfair processes.   

These individuals will require support from lawyers to prepare their cases, whether they are 
granted appeals or judicial reviews.  NUS calls for a legal assistance scheme to be set up for 
affected students.  NUS also calls for compensation for these students.  The processes to 
determine these cases are likely to continue for several months if not years and they continue to 
suffer in the meantime.   

What will be the practical outcome for students with Court of Appeal cases? 

Whilst the Ahsan judgment is welcomed NUS is concerned that students who subsequently 
vindicate themselves by winning an appeal or judicial review (thereby demonstrating their 
innocence) will not necessarily be guaranteed a fair outcome leading to permission to continue 
studying.   

6 Ahsan and others v The Secretary of State for the Home Department (Rev 1) [2017] EWCA Civ 2009 
http://www.bailii.org/ew/cases/EWCA/Civ/2017/2009.html 
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This is essentially because the Immigration Rules are hugely complex and very strictly applied.  
Where an international student succeeds in an appeal they will usually be given a standard letter 
by the Home Office, notifying them that they have 60 days to find another Tier 4 sponsor or leave 
the UK.  This approach is riddled with unfairness, as NUS has pointed out since the scandal 
erupted.   

For example, the Immigration Rules require an international student applying to the Home Office 
for permission to study at a new educational institution to have valid leave to remain at the date of 
their application and to make their application within 28 days of the course start date.  It will be all 
but impossible, therefore, for student receiving a ‘60 day letter’ in any month other than August to 
meet the necessary requirements, given the fact that most courses start in around the middle or 
end of September.   

Further, it is unlikely that a student simply wishing to complete the final year or semester of the 
course that they were prevented from completing (and are likely already to have paid for) will 
succeed in this aim.  Tier 4 institutions have a limited number ‘Confirmation of Acceptance for 
Studies’ to offer to international students each year and fees paid by international students are 
vital income.  It is unrealistic to expect institutions to offer valuable Confirmation of Acceptance for 
Studies to students who may just need to complete a single semester.   

In addition, any students needing to start their courses from scratch will also often encounter 
problems arising from the ‘5 year cap’ which is the maximum period of time international students 
are allowed to study in the UK at degree level, also specified in the Immigration Rules.  The rule 
operates to include all leave to remain granted to study, whether or not the student was studying 
for that period. 

What about those who do not have cases pending in the Court of Appeal? 

The “difficulty and complexity of the law in this area” - as it was put in the Ahsan judgment 
(paragraph 129) - is illustrated by the fact that the Home Office has still not adopted a consistent 
approach in these cases.   

NUS has serious concerns about the fate of those who do not have cases on hold in the Court of 
Appeal (this is generally because their cases were dismissed at an earlier stage).  The Home Office 
appears to be treating these cases differently and it is not applying the spirit of the Ahsan
judgment. NUS is aware, for example, of some students who unsuccessfully attempted to obtain an 
in-country appeal in 2015 and 2016 who have approached the Home Office again following Ahsan
only to be told that their cases will not be looked at again.   

NUS is also extremely concerned about those who do not have legal representation and who are 
attempting to navigate the labyrinthine legal system themselves.  For example, NUS is aware of a 
case where a student challenged a Home Office refusal by bringing a claim for judicial review, with 
the Home Office subsequently agreeing that it would reconsider its decision.  In normal 
circumstances in judicial review claims, the loser (the Home Office) should pay the legal costs of 
the winner (the student).  Although the student was not represented by solicitors, he had paid 
court fees and for legal submissions from a barrister.  However, he was not informed that his legal 
fees ought to be paid and the order did not include provision for any payment to him, thereby 
unfairly depriving him of several hundreds of pounds.   
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6. What happened?  Evidence in the public domain and 
findings of the Courts and the Immigration Tribunal 
Since the scandal broke in 2014 there have been many legal cases where evidence has been 
produced and findings have been made by judges.  Evidence has also been produced in connection 
with the Home Affairs Select Committee Inquiry.  As a result, the factual picture has moved on 
significantly since our last report. 

Voice clips 

ETS has begun providing voice clips to individuals.  NUS understands that in most instances the 
voice on the clips does not belong to the individual.  This has led to the investigation of other 
avenues which might have resulted in a mismatch.   

Voice recognition expert evidence 

As indicated in our 2016 written submissions, NUS obtained a report from a forensic speech and 
acoustics consultant, Dr Philip Harrison of JP French Associates to examine what was known of the 
biometric voice analysis conducted by ETS.  Dr Harrison considered the Home Office’s explanation 
of ETS’ processes and determined that the ‘false positive’ rate could be as high as 20% (false 
positives being those who were incorrectly implicated as cheats by the ETS voice testing process).   

In response, the Home Office obtained a report, from Professor French, also of JP French 
Associates.  Professor French was provided with additional information that was not available to Dr 
Harrison and he concluded, with the benefit of that additional information, that the rate of false 
positives would be relatively modest at around 1%.   

However, since then important questions have been raised regarding the ‘chain of custody’ of the 
test data.  Several of these questions remain unanswered. The TOEIC testing processes comprise a 
number of different events (over the course of two separate test dates), including: registration, 
sitting the test (in the speaking element, this involved speaking into a microphone at a computer 
terminal), uploading of the responses by the test centre employees in the UK to ETS in the US, 
downloading of the responses by ETS in the US onto its server for scoring and production of 
certificates.   

In addition, there is the matter of storage of the test data by ETS in the US and then the 
production of the 6 short clips that were analysed by ETS in the US at the request of the Home 
Office in 2014.  Subsequently, ETS provided results to the Home Office in the form of several 
spreadsheets, and finally the Home Office collated the ETS spreadsheets and added further 
biographical information from their own records to produce the searchable ‘lookup tool’ that is 
referred to in many cases. 

Consequently, the voice recognition evidence is now of limited importance and the issues relating 
to IT have become more prominent.  Importantly, this has been recognised by the Home Office 
whose leading counsel said in the Court of Appeal (in the Majumder and Qadir appeal) on 25 
October 2016 that the voice recognition issues had ‘fallen away’ and that the IT issues were key.   

IT expert evidence 

Reports were prepared by IT experts in three cases heard together over several days in the first 
week of August 2016, by Mr Justice McCloskey, the President of the Upper Tribunal.   

In each of the three cases, the voice clips had been obtained from ETS and in each case the voice 
did not belong to the individual.  On receipt of the voice clips further investigations were conducted 
by the lawyers acting for the individuals.  At the request of the lawyers, the Tribunal ordered ETS 
and the Home Office to produce materials such as ETS’ testing processes manuals, test questions, 
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answer sheets, attendance sheets, audit reports relating to the test centres and details of the 
Home Office’s investigations into the test centres in question.   

The Home Office instructed Richard Heighway of Kroll Ontrack and the individuals instructed 
Professor Peter Sommer and Christopher Stanbury, all experts in IT.  The reports were prepared in 
June and July 2016.   

In a joint report7 the experts agreed that in addition to the ‘impersonation’ (or proxy) explanation, 
there were several possible means by which an individual may have been wrongly implicated, 
including: the use of remote control software in test centres; replacement of files by test centre 
employees before uploading to ETS; and the use of hidden rooms where proxies sat the tests and 
unbeknownst to some students their computer was not in fact recording their responses.   

The experts highlighted the fact that in each and every instance of fraud, the test centre staff were 
involved, yet materials relied upon by ETS and the Home Office in implicating students was 
provided by those criminal test centre employees.  Serious questions arise as to the extent to 
which that material can be relied upon.   

After judgment had been given in the case of Mohibullah Professor Sommer prepared a 
submission8 to the Home Affairs Select Committee of Inquiry (dated 30 December 2016), which 
summarised the findings of the joint report as follows:  

“We concluded that the controls around the processes of registering applicants on to the computer 
system used for testing and the ways in which records of results were combined were 
unsatisfactory and inadequate. We had particular concerns for circumstances in which local testing 
centres might decide to falsify results for the benefit of applicants who had paid additional fees for 
them to do so.  We identified a number of routes by which this could happen.  We agreed that in 
any one testing session there could be a mix of genuine applicants and those who were paying for 
fraudulent results. 

Looking at the records supplied by ETS to the Home Office in relation to the cases we concluded 
that there was an absence of cross-checking facilities to identify circumstances in which voice tests 
were mis-ascribed to individuals. 

It seems reasonable to conclude that the ‘ETS lists’ are not a reliable indicator of 
whether or not a student in fact cheated.”

7  See https://www.nus.org.uk/en/who-we-are/how-we-work/international-students/
8 http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/home-affairs-
committee/english-language-testing/written/44911.pdf 
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7. Observations on the present position 
The Home Office’s approach to the evidence: a lack of inquiry 

The allegations against individuals are based upon the absence of their voice on the clips that were 
analysed by ETS (and in its place, the presence of a voice which appeared more than once across 
ETS’ database of voice clips – and so assumed by ETS to belong to a proxy).   

To the knowledge of NUS there is no positive evidence against the vast majority of the students 
accused of using proxies.  Yet the Home Office has proceeded upon the assumption that the 
absence of a person’s voice on the clips is conclusive evidence that they cheated (for example, in 
his 6 May 2016 letter9 to the Home Affairs Select Committee, James Brokenshire, the then 
Immigration Minister equated ‘invalid’ with “clear evidence of cheating”, Q.58).  

The Home Office has had the IT evidence in its possession for almost two years.  Yet instead of 
reviewing its position the Home Office has expressed its apparent frustration that accused students 
are investigating other lines of inquiry.  For example, in his 17 August 2016 letter10 to the Home 
Affairs Select Committee from Mike Wells (COO UKVI) said:  

“… it is also worth noting that when voice recordings have been provided and … it is not that of the 
alleged test taker this has not settled matters but led to other claims about the evidence”. (Q.106).  

Unlike the implicated students, it seems that the Home Office is not concerned to find out what 
actually happened.   

Students’ access to evidence 

It has been extremely difficult for individuals to obtain information and evidence from ETS and the 
Home Office.  To the knowledge of NUS the first voice clips (i.e. the short audio files that were 
subject to testing by ETS in 2014) were released by ETS to solicitors acting on behalf of students in 
2015 and 2016 (in the three linked cases referred to above).  Prior to this ETS resisted providing 
voice clips.  The President of the Upper Tribunal commented in Majumder and Qadir (paragraph 
63(vii)):11

“Almost remarkably, ETS provided no evidence, directly or indirectly, to this Tribunal.  Its refusal to 
provide the voice recordings of these two Appellants in particular is mildly astonishing”. 

Subsequently, it appears that ETS have begun to provide voice clips more readily, but we 
understand that they only provide the clips to students via their solicitors (and not to 
unrepresented students).  NUS is also aware that ETS’ lawyers have referred to an agreement with 
the Home Office’s lawyers (Government Legal Department) that it will provide copies of the voice 
clips only where the Home Office consents.  There is no legal basis for requiring such and the 
official Home Office’s position is that individuals should approach ETS for the voice clips (e.g. 17 
August 2016 letter, Q. 106).   

NUS understands also that ETS has not released the full-length speaking test recordings to any 
individual, and that ETS generally refuses requests for additional materials (for example, 
attendance lists, score sheets and audit reports).  In Mohibullah (paragraph 19) the President of 
the Upper Tribunal explained ETS’ reticence on “self-incrimination grounds”.  NUS is aware that 

9 http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/home-affairs-
committee/english-language-testing/written/33662.pdf
10 http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/home-affairs-
committee/english-language-testing/written/36543.pdf
11 SM and Qadir v Secretary of State for the Home Department (ETS – Evidence – Burden of Proof) [2016] UKUT 
00229 (IAC) https://tribunalsdecisions.service.gov.uk/utiac/2016-ukut-229 (see paragraphs 63-65) 
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ETS has relied upon this ongoing criminal investigation as being a reason not to provide materials 
on request by solicitors representing students.   

It is not clear whether ETS in fact remains under criminal investigation or indeed whether that is 
good reason to withhold the materials sought by students.  Mr Brokenshire’s 21 June 2016 letter12

refers to an investigation against ETS having commenced on 7 May 2014 that being ongoing (Qs. 
80 and C1).  There is also reference in the 17 August 2016 letter (Q. 100) to the Home Office 
having conducted “extensive criminal investigations” resulting in “115 organisers (college directors, 
test centre administrators, agents and proxy test takers) having been arrested and or interviewed”.  
However, the falsely accused students continue to scrabble around for potentially vindicatory 
evidence.  This is not a fair process.  

In Mohibullah ETS and the Home Office were ordered to provide additional materials by the 
President of the Upper Tribunal as a result of persistent and detailed applications made for the 
evidence by Mr Mohibullah’s legal team.  The evidence provided was helpful to Mr Mohibullah’s 
case.  Mr Mohibullah was lucky to have the benefit of Legal Aid to bring his application for judicial 
review as the costs of making requests for disclosure and applications against the Home Office and 
ETS’ lawyers, and then arguing them before the Tribunal, was significant.  It is simply not feasible 
for most individuals to do so.  

Cherry picking evidence 

The Home Office submitted written evidence to the Home Affairs Select Committee on 17 August 
2016 and 15 December 201613 (Mike Wells and Robert Goodwill MP respectively).  Importantly, the 
written evidence post-dated the IT expert reports referred to above, and the joint expert report of 
26 July 2016.  It is of serious concern to NUS that the Home Office has ignored the expert reports 
of Professor Sommer and Christopher Stanbury, and the joint report of all three experts (including 
Mr Heighway of Kroll Ontrack) in its evidence to the Home Affairs Select Committee.   

It is also of concern that the IT expert evidence has not been referred to in legal cases where 
students and others are challenging allegations of fraud, including in judicial review cases where 
both sides have a ‘duty of candour’ to disclose relevant material, whether helpful or unhelpful to 
their own case.  This duty would extend to materials relating to investigations of test centres where 
the student claimant sat their tests.  

Holes in the evidence  

There appears to be an unwillingness on the part of the Home Office to investigate all available 
lines of inquiry: the Home Office seemingly considers it ‘job done’, having taken immigration action 
against ‘the cheats’.   

However, there is a great deal of missing information which is extremely important to those who 
have been wrongly accused and which could assist them to demonstrate their innocence.  The vast 
majority of the missing information is in the control of either the Home Office or ETS.  Our lawyers 
have sought to obtain answers to some of these questions.  For example, requests were submitted 
to the Home Office last summer under the Freedom of Information Act 2000 but they were all 
rejected.14  Further, ETS’ solicitors have rejected requests for materials other than the voice clips.15

12 http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/home-affairs-
committee/english-language-testing/written/36541.pdf
13 http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/home-affairs-
committee/english-language-testing/written/44492.pdf
14  FOIA correspondence See https://www.nus.org.uk/en/who-we-are/how-we-work/international-students/
15 Jones Day correspondence See https://www.nus.org.uk/en/who-we-are/how-we-work/international-
students/
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The missing evidence and unpursued lines of inquiry include the following: 

1. As referred to above on page 14, NUS understands that ETS has not released the full-
length speaking test recordings to any individual, and that ETS refuses requests for 
additional materials (for example, attendance lists, score sheets and audit reports).  It has 
only provided this evidence when required to by a Court Order.   

2. NUS understands that due to delay and inaction on the part of the Home Office an 
extremely limited number of computers were seized from a small number of test centres, 
and no CCTV footage was recovered at all.  This is a serious impediment to wrongly 
accused individuals as the computers are likely to have contained information that would 
assist them to demonstrate their innocence.  In his 17 August 2016 letter Mr Wells said 
(Q.82, and see Q.84) “whilst there have been suggestions of other methods of fraud [other 
than impersonation], no evidence has been uncovered during the course of the criminal 
investigation”.  This is hardly surprising as the key evidence which would have uncovered 
other methods of fraud was not gathered.  

3. It is not accurate to say, as Mr Wells did in his 17 August 2016 submission (Q.83), that the 
metadata attached to the voice clips does not contain any information regarding when the 
clips were recorded.  To the knowledge of NUS ETS has provided no files containing 
metadata.  Where voice clips have been provided they are not in the original format and no 
metadata is associated with those files.  This is not to say that the metadata does not exist 
in respect of the original files in their original format; it is almost certain that there is 
metadata associated with the recordings that are stored by ETS in the US. 

4. It is not accurate to say, as Mr Wells did in his 17 August 2016 submission (Q.84), that the 
recordings “were submitted back to ETS at the end of the speaking tests”.  It is correct that 
ETS procedures required the recordings to be submitted to ETS at the end of the test, but 
this is one of the matters of concern raised by the IT experts: there is some evidence that 
delays were created which could have been used by test centre staff to tamper with or 
replace data which was then uploaded (see joint expert report, page 208).   

5. Disclosure ordered by the Upper Tribunal in Mohibullah revealed that the computer room at 
the test centre (Synergy College) could not have physically accommodated the number of 
tests that were said to be sat that day (the room capacity was around a maximum of 38 
but the Home Office’s ‘lookup tool’ showed more than 71 results in the testing session that 
Mr Mohibullah attended).  This strongly indicates a method of fraud other than 
impersonation by a proxy.  Mr Mohibullah’s legal team raised this anomaly at the hearing in 
August 2016 but NUS understands that there has been no follow-up by the Home Office.   

6. In Mohibullah two audit reports were provided documenting audits carried out by ETS of 
Synergy College on 15 May 2012 and 16 January 2013.  The earlier audit report recorded 
that “[no test takers] had their ID except some people who came to see me at the end of 
the test. I couldn’t check the other people’s ID because they left without notice” and that 
the test takers were “too close they could see each other’s screens”.  It concluded that he 
had “doubt about this centre because they let the people leave without telling me”.  The 
January 2013 audit recorded “all test takers in the room were proxy test takers with the 
passports of real the test takers with them”.  ETS terminated the agreement with Synergy 
following the January 2013 audit.  It is not clear what, if any, action was taken following 
the May 2012 audit.  It is also not clear whether ETS informed the Home Office of the 
January 2013 audit findings.  It is possible that other audit reports contain information that 
might assist students to demonstrate their innocence.  
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Inequality of arms 

There is a very significant inequality of arms in TOEIC cases.  These students have been accused 
by a foreign government of what amounts to a criminal offence.  The effect has usually been the 
immediate termination of their studies and cancellation of their leave to remain.  They have not 
been provided with potentially relevant information which might assist their case and in most cases 
they are not entitled to free legal assistance (there is Legal Aid for judicial review subject to the 
student having very low means, but no Legal Aid for immigration appeals).  

The inequality of arms is compounded by the fact that the Home Office is effectively investigating 
itself and seemingly accepts whatever ETS says without question.  Yet the Home Office is not 
impartial: it has an interest to cover its back (and not open itself up to complaints about its earlier 
actions in this scandal) and also to be seen to be taking a hard line on ‘the cheats’, in particular 
given the rhetoric following the scandal in 2014. 

Judicial criticism of the Home Office 

It is not just NUS that has raised concerns about the approach of the Home Office in these cases.  
There have been many legal challenges and some serious criticisms of the Home Office’s response 
to the TOEIC scandal, including for example: 

Criticism of a senior civil servant who gave evidence in the Upper Tribunal about the 
evidence against students;16

Criticism of the evidence of a senior civil servant who was questioned about whether a 
student’s educational establishment had been coerced into withdrawing the student from 
his course;17

Criticism of the deprivation from a student of his right of appeal “We conclude that these 
various factors combine to yield the conclusion that the Secretary of State’s decision was 
so unfair and unreasonable as to amount to an abuse of power”;18

Criticism of the failure to comply with the duty of candour in judicial review.19

In NUS’ view this all underscores the urgent need for an independent investigation.  

16 SM and Qadir v Secretary of State for the Home Department  (see paragraphs 63-65) 
17 Mohibullah (fn. iv) (paragraphs 27-31) 
18 Ibid (paragraph 73) 
19 R (on the application of Saha and Another) v Secretary of State for the Home Department (Secretary of 
State’s duty of candour) [2017] UKUT 17  https://tribunalsdecisions.service.gov.uk/utiac/2017-ukut-17
(paragraphs 45-51) 

51



18 

8. What next? NUS’ Recommendations 
1. NUS calls for an independent investigation into the scandal including: following up 

the unpursued lines of inquiry, recommending appropriate outcomes for successful 
students and making recommendations for redress  

Lives have been ruined and there are very many unanswered questions before there can be any 
certainty about what actually happened.  On page 16 above we have listed some of the missing 
evidence that is impeding the efforts of wrongly accused students to prove their innocence. There 
is very likely more. 

Some affected students are still without their voice clips and no students have received the full 
recordings of their speaking tests.  Most students are unable to access potentially valuable 
materials obtained by or on behalf of the Home Office.  Further, ETS has valuable information 
which it refuses to provide, unless forced to do so by a judge.  

There are affected individuals at all levels of the Court and Tribunal processes, some with 
representation and some without.  NUS is concerned that a fair process should be adopted for 
successful students.  We have explained on page 11 above why the standard outcome (the ’60 day 
letter’) will not provide a fair resolution.  It is our view that successful students should be given a 
period of leave to remain, outside of the restraints of the usual Tier 4 system, to enable them to 
complete their studies, as well as access to a scheme for financial redress.   

It is vitally important that the work begun by the Home Affairs Select Committee is followed 
through to its conclusion, whether by the Committee itself, the Parliamentary Commissioner for 
Standards or an Independent Inquiry.   

2. NUS asks that individuals seeking to prove their innocence be granted access to 
Legal Aid or a special legal assistance scheme for immigration advice and 
representation in the Immigration Tribunal 

Affected individuals will require support from lawyers to prepare their cases, whether appeals or 
judicial reviews.  Whilst there is Legal Aid for judicial review there is no Legal Aid for immigration 
appeals and urgent steps must be taken to provide the necessary access to appropriate 
professional advice and representation.    

3. NUS recommends that in-country appeals are reinstated for international students  

In 2015 the Home Office has removed rights of appeal altogether from international students.  This 
is in the context of an overall 50% success rate in appeals in the Immigration Tribunal, which 
demonstrates the extremely poor quality of many Home Office decisions.  A 50:50 chance of a 
lawful decision and no access to a judicial determination is pitiful and an embarrassment to our 
reputation around the world.  It is absolutely clear that immigration appeals are a vital safeguard 
and they must be reinstated for Tier 4 students.   

4. NUS recommends a root and branch review of the Tier 4 sponsorship system 
including an investigation of the effectiveness of complaints procedures and the OIA 
complaints scheme  

International students spend thousands of pounds in the UK and greatly enhance our education 
system.  However, they are viewed with suspicion from the moment they arrive here and they 
have very little protection when things go wrong, whether that is a dispute with their Tier 4 
sponsor or with the Home office.  It is extremely rare for the Home Office to allow any flexibility in 
relation to the labyrinthine Tier 4 rules (the guidance alone is 98 pages), even where the rules 
produce obviously unfair results. 
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There is an enormous imbalance of power between students and the Home Office/Tier 4 sponsors.  
Add into the mix the fact that colleges and universities are now pseudo border guards, and are 
themselves at the whim of the Home Office who have control of their sponsorship licences, and the 
balance is yet further skewed against students.   

In many (if not all) cases involving international students, the Office of the Independent 
Adjudicator (OIA) does not provide an effective remedy in disputes with universities because the 
OIA has no powers in relation to immigration laws (and it cannot look at disputes with private 
colleges).   Where international students are involved in a dispute with their Tier 4 sponsor, the 
Tier 4 sponsor can circumvent the complaints process by withdrawing sponsorship and notifying 
the Home Office. This sets in train an immigration process, which usually leads to the student 
being required to leave the UK.  By the time the OIA comes to make a decision the student will 
usually have left the UK and will be in no position to be reinstated onto his or her course, even if 
their complaint is subsequently upheld.   

The present system puts international students at a very serious disadvantage as compared with 
their Tier 4 sponsor and the Home Office.  NUS calls for a system whereby the immigration process 
can be put on hold to enable the usual complaints procedures to be followed. 

5. NUS recommends that international students have access to a protection scheme 
where their Tier 4 sponsor loses its licence 

NUS has heard regularly of extreme hardship caused to students whose Tier 4 sponsor has ceased 
operating.  NUS is aware of students who have had the misfortune of studying at more than one 
institution whose licence has been revoked by the Home Office, in each case losing significant sums 
of money and wasting valuable time which all counts towards the period they are permitted to 
study in the UK (such as the ‘5 year cap’ on studying at degree level).   

This is extremely unfair: not all international students who come to the UK are wealthy; often their 
parents will spend life savings to send them here to obtain a degree and often the lower fees 
offered by private institutions make them an attractive option.  However, unbeknownst to the 
students and their parents private institutions have proven to be a risky option as they are far 
more likely to have their licences revoked than universities.   

NUS recommends the creation of a protection scheme that includes: 

A hardship fund to support students in transferring to a new institution;  

Independent advice and guidance for students wishing to change institution; 

A guarantee that students already studying can continue their course until the end of their 
academic year or that they will be assisted to transfer mid-year to another similar course; 

A guarantee that any deposit or fee paid by the student for the coming academic year will 
be returned in full if the student decides not to continue at that institution or if the 
institution loses its sponsorship licence or otherwise closes. 

6. NUS calls for international students to be removed from net migration targets 

For the first time in 30 years the numbers of international student coming to the UK is in decline, 
at a time when the international education market is experiencing growth of around 8% per 
annum.20 A report from Exporting Education UK and Parthenon – EY “Supporting international 
education in the UK” published in 2016, estimated that the UK was losing as much as £9m because 
of declining numbers of international students, with approaches to the UK student visa system 

20 http://www.exeduk.com/resources/publications/supporting-international-education-in-the-uk (Accessed 25 
January 2018) 
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being a key barrier. One of the key growth areas in international recruitment are below-degree 
pathways and vocational training and it is precisely these programmes that have been hardest hit. 
The EdExUK report calls for a strong, consistent and clear offer for international students if 
government ambitions to increase education exports to £30Bn by 2020 are to be realised.  

Whilst declining numbers is due to a complex set of factors, there is no doubt to us that there is an 
impact from the current UK immigration policy. Student recruitment has formed part of the drive to 
reduce immigration to the “tens of thousands” and has therefore formed part of the “hostile 
environment” policy pursued by the current Government. For EU students there is uncertainty as to 
their rights to study and work in a post Brexit UK. For non- EEA students these changes have made 
it harder for genuine students to come to study in the UK and when here to have an equal student 
experience to that of home students. An NUSUK survey in 2014 found that:  

51% of respondents said that they did not feel the UK government was welcoming to international 
students. A further 38% would not recommend studying in the UK to a friend or family member. 
Many of the responses to the survey referred to the perceived instability in the UK education 
system, with regular changes to the Immigration Rules and the sponsorship system being identified 
as sources of concern.  

In 2012-13, there was a 25% reduction in the number of Indian students recruited to the UK 
compared with 2011-12, with many choosing Canada and Australia instead. NUS believes that 
keeping our universities competitive is intrinsically linked to keeping the UK competitive. Highly 
effective graduates who have experience of living and working abroad are much prized by 
employers. Making it easier for students to do this can only benefit the UK in the future as our 
country forges a new set of global relationships and partnerships. By the same token encouraging 
and not deterring international students from studying within the UK would seem to be a better 
strategy to develop strong international partnerships for the future.  The Higher Education Policy 
Institute (HEPI) report on “The costs and benefits of international students by parliamentary 
constituency” demonstrates that the total net impact of international students on the UK economy 
was estimated to be £20.3bn, with £4.06bn of this net impact generated by EU-domiciled students, 
and £16.3bn of net impact generated by non-EU domiciled students.21

It is clear that the way in which the UK welcomes and monitors international students from arrival 
to departure will have a profound effect on future international research projects, educational and 
trade relationships. To enhance recruitment NUS believes it is critical that International students 
should not form part of the calculation for net migration targets. We take the view that there 
should be no overall target to reduce immigration based on net migration targets and that it would 
be a more helpful policy to calculate the net migration of international students separately as the 
tertiary education sector relies on growth in these areas and it makes sense to track it separately. 
Outside of universities, the arrival and departure of international students is very difficult to 
monitor as the International Passenger Survey is not aimed at their arrival and departure periods 
and no one, other than HESA, collects a central database of enrolments and graduations.  

Removing students from net migration targets, as they have done in Australia, will help to restore 
the UK as a leading destination for international study, as would re-instating the post study work 
visa, a streamlined easy to understand immigration regime with rules that don’t reduce the overall 
experience of UKHE and the country itself, reducing costs and making re-payment easier.  

In particular programmes for international students to study English should be adequately 
supported to ensure that international students can fully engage in UK study programmes and can 

21 http://www.hepi.ac.uk/2018/01/11/new-figures-show-international-students-worth-22-7-billion-uk-cost-2-
3-billion-net-gain-31-million-per-constituency-310-per-uk-resident/ (Accessed 2 February 2018) 
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be empowered to integrate within local communities. Allowing students to study academic subjects 
alongside ESOL will broaden their learning and application of language.  

The situation that has arisen with the TOEIC scandal, and the evidence presented in this report is, 
we believe, part of an overall tone of some government announcements concerning migration and 
linking it to international study, which have the impact of making the UK appear to not be a 
welcoming and supportive environment in which to study.  We would suggest that the atmosphere 
in the post referendum environment has exacerbated such feelings. NUSUK suggests that there 
should be a clear government international education strategy that prevents a conflation between 
government approaches to abuse of the migration system, and international students who come to 
the UK through the Tier 4 or short-term study system. Currently there is a poor balance in the 
government’s approach. Without a clear strategy to support international education, messages will 
continue to be negative.  

We all benefit from the contribution made by international student to academic life in the UK; we 
also, of course, benefit from the large fees that universities can charge, but ultimately, we benefit 
in terms of our international reputation and the potential this carries for future partnerships.  
Following the Windrush revelations, it is hoped that the Home Office and other government 
departments will reflect on how its messages are received and will bear in mind the potentially 
negative impact on our future economy and society. Our campuses, our courses, our communal life 
is made considerably more relevant and positive through the experience of sharing it with people 
from all over the world.  
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Lord Justice Underhill 

INTRODUCTION 

1. The background to the four appeals before us can be summarised, in bare outline, as 
follows.  The Immigration Rules require applicants for leave to remain in some 
circumstances to pass a test of proficiency in written and spoken English.  The 
principal form of approved test is the “Test of English for International 
Communication” (“TOEIC”) provided by a US business called Educational Testing 
Service (“ETS”).  ETS’s TOEIC tests have been available at a large number of test 
centres in Britain.  The spoken English part of the test involves the candidate being 
recorded reading a text, with the recording then being sent to an ETS assessor for 
marking.  In February 2014 the BBC Panorama programme revealed that there was 
widespread cheating at a number of centres, in particular – though not only – by the 
use of proxies to take the spoken English part of the test.  In response to the scandal, 
ETS at the request of the Home Office employed voice recognition software to go 
back over the recordings at the centres in question and try to identify cases in which it 
appeared that the same person had spoken in multiple tests  and could thus be assumed 
to be a professional proxy.  In reliance on ETS’s findings the Secretary of State in 
2014 and 2015 made decisions in over 40,000 cases cancelling or refusing leave to 
remain for persons who were said to have obtained leave on the basis of cheating in 
the TOEIC test.   

2. Although it seems clear that cheating took place on a huge scale, it does not follow 
that every person who took the TOEIC test in any centre was guilty of it.  Large 
numbers of claims have been brought, either in the First-tier or Upper Tribunals 
(“FTT” and “UT”) or in the High Court, by individuals who say that the Home 
Office’s decision in their case was wrong: this has become known as the TOEIC 
litigation.  There have already been many decisions on both procedural and 
substantive questions.  Criticisms have been advanced of the way in which the Home 
Office approached the task of identifying individuals who had cheated, and some 
challenges have succeeded.  It is the Secretary of State’s case that the proportion of 
the impugned decisions that was wrong or unfair is very small indeed; but even if that 
turns out to be the case the individuals affected by those decisions will have suffered a 
serious injustice. 

3. All four Appellants are the subject of decisions taken by the Secretary of State on the 
basis (or, in one case, partly on the basis) that they had cheated in TOEIC tests.  All of 
them deny that allegation.  The primary question raised by these appeals is whether 
they can challenge the Secretary of State’s decision (whether by judicial review or 
appeal) from within the UK or whether they can only do so by an appeal brought after 
they have left the country – a so-called “out-of-country appeal”.  However the route 
by which that question arises is not the same in all four cases.  They fall into two 
categories. 

(A) The Section 10 cases. Harwinder Kaur (“HK”), Rajwant Kaur (“RK”), and 
Ataullah Faruk (“AF”)1 – who are from India, Pakistan and Bangladesh 

                                                 
1  I refer to the Appellants by their initials without any disrespect and as a matter of convenience 

only, particularly because two of them are Sikh women and so both have the same surname. 
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respectively – all came to this country on student visas and were subsequently 
granted extensions of their leave to remain.  Each has been served with a notice 
that they are liable to removal under section 10 of the Immigration and Asylum 
Act 1999 (so-called “administrative removal”) on the basis that they used 
deception in obtaining those extensions by using a proxy for the spoken part of 
their TOEIC tests.  Each denies doing so and has sought permission from the 
UT to apply for judicial review of the section 10 decision.  Permission was in 
each case refused on the basis that they have an appropriate alternative remedy 
in the form of an out-of-country appeal; but permission has been given to appeal 
to this Court against that refusal.  The primary issue raised by the appeals is 
whether an out-of-country appeal is indeed an appropriate remedy in their cases 
and others like them.  They rely in particular on the recent decision of the 
Supreme Court in R (Kiarie and Byndloss) v Secretary of State for the Home 
Department [2017] UKSC 42, [2017] 1 WLR 2380, in which it was held that an 
out-of-country appeal was not a fair or effective procedure in the (different) 
context of challenging a deportation order.  

(B) Mr Ahsan’s case.  Nabeel Ahsan (“NA”) is a national of Pak istan who made an 
application for leave to remain on human rights grounds, which was refused by 
the Secretary of State partly on the basis that he had cheated in a TOEIC test.  
Other things being equal, he would be entitled to an in-country appeal against 
that decision; but the Secretary of State has certified that his human rights claim 
is clearly unfounded, which has the effect that any appeal can only be pursued 
from outside the UK.  Permission to apply for judicial review of the certification 
has been refused by the UT; but permission has been given to appeal to this 
Court. 

4. HK and NA were represented before us by Mr Stephen Knafler QC, leading Mr 
Rowan Pennington-Benton in HK’s case and Mr Greg Ó Ceallaigh in NA’s case.  RK 
was represented by Mr Michael Biggs and AF by Mr Zane Malik.  The Secretary of 
State was represented in all four cases by Ms Lisa Giovannetti QC, leading Mr Colin 
Thomann. The appeals were expedited because of the number of pending cases 
potentially affected by them, and that led to some regrettable hiccups in the 
preparation of the papers; but the quality of the oral submissions from all counsel has 
been very high.  For convenience, and with apologies to their respective juniors, I will 
sometimes in this judgment refer to Ms Giovannetti’s and Mr Knafler’s skeleton 
arguments and written submissions as if they were their sole authors, which I am sure 
is far from being the case. 

5. I will deal separately with the two categories of appeal identified at para. 3 above, but 
it will be convenient by way of preliminary (1) to set out the relevant statutory 
provisions, which to some extent overlap between the two, and (2) to give a short 
overview of the TOEIC litigation to date. 

(1)   THE STATUTORY PROVISIONS 

6. Both section 10 of the 1999 Act and the appeal regime relating to decisions made 
under it were replaced by changes introduced by the Immigration Act 2014.  There 
are complicated commencement and transitional provisions under which the relevant 
provisions of the Act came into force at different da tes, depending on the 
circumstances, between 20 October 2014 and 6 April 2015.  All three of the section 
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10 appeals fall to be determined primarily by reference to the old regime; but for 
reasons which will appear we will have to consider also some aspects of the position 
under the 2014 Act regime (which remains in force today).  

The Pre-2014 Act Regime 

Section 10 of the 1999 Act 

7. The version of section 10 of the 1999 Act which was in force immediately prior to the 
2014 Act read (so far as material) as follows: 

“(1) A person who is not a British citizen may be removed from the 
United Kingdom, in accordance with directions given by an 
immigration officer, if— 
 
(a) having only a limited leave to enter or remain, he does not 

observe a condition attached to the leave or remains beyond the 
time limited by the leave; 

 
(b)  he uses deception in seeking (whether successfully or not) leave 

to remain; 
 
(ba) his indefinite leave to enter or remain has been revoked 

under section 76(3) of the Nationality, Immigration and Asylum 
Act 2002 (person ceasing to be refugee) …; or 

  
(c)  directions have been given for the removal, under this section, of 

a person to whose family he belongs. 
 

(2)-(7) … 
 
(8) When a person is notified that a decision has been made to remove 
him in accordance with this section, the notification invalidates any 
leave to enter or remain in the United Kingdom previously given to 
him.” 

 

8. We are in these appeals concerned only with head (b) under section 10 (1) –  since 
submitting a TOEIC test result obtained by cheating plainly constitutes deception – 
but I have set out the other heads because it should be borne in mind that the issues in 
these appeals do not affect the entirety of the operation of section 10: head (a) in 
particular was very commonly employed against overstayers and persons in breach of 
the conditions of their leave (typically restrictions on the right to work) in 
circumstances that did not involve any element of deception. 

9. The effect of a decision under section 10 was, as appears from sub-section (8), that 
the subject and any dependants no longer had any leave to remain in the UK.  The 
absence of leave to remain has a number of consequences, most notably that any one 
remaining without leave 
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(a) is committing a criminal offence –  see section 24 (1) (b) of the Immigration Act 
1971; 

(b) is not entitled to work; 

(c) (with effect from the coming into force of Part 3 of the Immigration Act 2014) 
is subject to the restrictions imposed by that Part as regards, in particular, the 
right to occupy premises under a residential tenancy agreement, access to NHS 
services, the right to open a current account and the right to a driving licence.  

Appeal Rights  

10. Section 82 (1) of the Nationality, Immigration and Asylum Act 2002 provided that: 

“Where an immigration decision is made in respect of a person he may 
appeal to the Tribunal [i.e. the First-tier Tribunal].” 

“Immigration decision” is defined in sub-section (2).  It includes, at (g),   

“a decision that a person is to be removed from the United Kingdom 
by way of directions under section 10 (1) … (b) … of the Immigration 
and Asylum Act 1999”. 

11. Section 92 of the 2002 Act regulated the question whether an appellant was entitled to 
remain in the UK in order to exercise his or her right of appeal.  The basic rule stated 
in sub-section (1) was that “a person may not appeal under section 82 (1) while he is 
in the United Kingdom unless his appeal is of a kind to which this section applies”.  
The following sub-sections identified the types of appeal to which section 92 app lied.  
These included some specified categories of immigration decision, which did not 
include appeals against a decision taken under section 10 (1) of the 1999 Act, and 
appeals arising in some other circumstances which are immaterial for our purposes.  
However, sub-section (4) read (so far as material): 

“This section also applies to an appeal against an immigration decision 
if the appellant— 
 
(a)  has made … a human rights claim … while in the United 

Kingdom, or 
 
(b)     ...”  

The term “human rights claim” was defined in section 113 (1) of the 2002 Act as 

“a claim made by a person to the Secretary of State at a place 
designated by the Secretary of State that to remove the person from or 
require him to leave the United Kingdom would be unlawful under 
section 6  of the Human Rights Act 1998 (c. 42) (public authority not 
to act contrary to Convention) as being incompatible with his 
Convention rights”. 
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In R (Nirula) v First-Tier Tribunal [2012] EWCA Civ 1436, [2013] 1 WLR 1090, 
Longmore LJ described the purpose of section 92 (4) as being to provide an “orderly 
process” by which “the Secretary of State … [is given] … the opportunity to give a 
decision on any human rights claim before the appeal is determined so that her 
decision on that question can become part of any appeal” – see para. 17 of his 
judgment (p. 1096 C-D). 

12. The effect of section 92 (4) was qualified by section 94 of the Act.  Sub-sections (1) 
and (2) read as follows: 

“(1) This section applies to an appeal under section 82(1) where the 
appellant has made an asylum claim or a human rights claim (or both).  

(1A) … 

(2) A person may not bring an appeal to which this section applies in 
reliance on section 92(4)(a) if the Secretary of State certifies that the 
claim or claims mentioned in subsection (1) is or are clearly 
unfounded.” 

The upshot of sections 92 (4) and 94 (2) taken together was that a person in whose 
case a removal decision was made under section 10 (1) could only pursue his or her 
appeal from inside the UK if they had made a human rights claim and that claim had 
not been certified under section 94 (2) as clearly unfounded.   

13. I should make two particular points about the operation of section 92 (4) which are 
relevant to the issues which I will have to consider later.  

14. The first concerns the procedural element of a human rights “claim” for the purpose 
of section 113 and thus of section 92 (4).  Although it appeared from her initial 
correspondence that the Secretary of State’s position might be something different, 
Ms Giovannetti accepted before us that in order to fall within the terms of section 113 
a “claim” does not require to be made in the form of a fee-paid application under the 
Immigration Rules.  She made it clear that it is still the Secretary of State’s position 
that a human rights claim ought to be made by a formal application, in the interests of 
orderly decision-making, and that priority may be given to claims so made; but she 
acknowledged that that was not a statutory requirement and she said that even if a 
claim was made in some other form a claimant would not be removed from the UK 
until it had been considered. 

15. The second concerns the point at which a human rights claim has to have been made 
in order to attract the operation of section 92 (4).  In the first instance decision in 
Nirula [2011] EWHC 3336 (Admin) (I have referred above to the decision in this 
Court) Mr Mark Ockelton, sitting as a deputy High Court Judge, held that, in order for 
section 92 (4) to apply, the human rights claim in question had to have been made 
before the decision being appealed against was taken: see paras. 32-38 of his 
judgment.  In this Court it was thought unnecessary to go further than holding that the 
claim had to have been made before the lodging of the appeal to the FTT: see paras. 
17-22 of the judgment of Longmore LJ (pp. 1096-7).  However in Munir v Secretary 
of State for the Home Department JR/4207/2015 (unreported 25.11.16) the UT 
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followed the decision of Mr Ockelton: see paras. 39-51 of the judgment of Judge 
Kekic.  All parties proceeded before us on the basis that those decisions were correct. 

The 2014 Act Regime 

16. The new section 10 (1) of the 1999 Act is in wholly different terms from its 
predecessor.  It provides simply that:  

“A person may be removed from the United Kingdom under the 
authority of the Secretary of State or an immigration officer if the 
person requires leave to enter or remain in the United Kingdom but 
does not have it.” 

17. So far as concerns rights of appeal, the new section 82 of the 2002 Act no longer 
specifies categories of appealable “immigration decision”.  Instead, sub-section (1) 
provides that: 

“A person (‘P’) may appeal to the Tribunal where— 
(a) the Secretary of State has decided to refuse a protection claim 

made by P, 
(b) the Secretary of State has decided to refuse a human rights claim 

made by P, or 

(c) the Secretary of State has decided to revoke P’s protection 
status.” 

For present purposes we are concerned with (b): the definition of human rights claim 
in section 113 (1) is not materially altered.  Those are the only appeal rights granted.  
There is thus no right of appeal against a removal decision as such, but only in so far 
as that decision involves the refusal of a human rights claim.  I will refer to an appeal 
brought under head (b) of the new section 82 (1) as a human rights appeal.  

18. The provisions governing where a human rights appeal can be exercised from are 
distributed between sections 92 and 94 of the amended 2002 Act.  Section 92 (3) 
provides that an appeal against the refusal of a human rights claim must be brought 
from within the UK unless (so far as relevant) it has been certified under section 94 
(1), in which case it must be brought from outside the UK.  Section 94 (1) reads as 
follows: 

“The Secretary of State may certify a protection claim or human rights 
claim as clearly unfounded.” 

19. It is important to appreciate that the role that the human rights claim plays in 
determining whether an appeal may be brought in-country is quite different under the 
two regimes.  Under the old regime the fact that a human rights claim has been made 
is the trigger which permits the appeal against the immigration decision to be brought 
in-country (unless certified); but that decision remains the subject of the appeal.  
Under the new regime, by contrast, the making of a human rights claim is in itself of 
no significance; but if the claim is refused the refusal generates a right of appeal, 
which will be in-country (again, unless certified).  
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The Effect of a Finding of Deception 

20. It was common ground before us that a finding of “deception” such as was made by 
the Secretary of State against the Appellants in these cases would prejudice their 
chances of obtaining leave to enter in the future, if and when they eventually left the 
UK, but there was initially some disagreement about the nature and extent of the 
prejudice.  We were taken to paragraph 320 of the Immigration Rules, from which it 
is clear that the position is somewhat nuanced.  I need not set out the full details.  It is 
sufficient to say that where a person has previously used deception in order (broadly) 
to obtain leave there will be a mandatory ban on the grant of leave to enter or remain 
for a period of between one and ten years, the length of the period depending on 
whether they left the UK voluntarily and at their own expense.  Even in circumstances 
which do not attract a mandatory ban, leave to enter or remain will “normally” not be 
granted where there has been such deception and there are aggravating circumstances.  
And, quite apart from the particular provisions of paragraph 320, the fact that an 
applicant has used deception will also be relevant in the assessment of the suitability 
criteria prescribed in Appendix FM. 

21. More generally, it is self-evident that an official finding – albeit not made by a court 
or tribunal – that a person has cheated in the way alleged in these cases may become 
known to others, in which case it is likely to be a source of shame and to injure their 
reputation. 

(2)    THE TOEIC LITIGATION TO DATE 

22. I shall refer at a later stage to decisions in the TOEIC litigation which direct ly address 
the issue of the availability of an in-country appeal.  But that issue does not arise in 
every TOEIC case.  In some the substantive question whether a person has cheated 
arises in the context of a challenge to a decision other than under section 10 of the 
1999 Act and has to be resolved in-country, whether by appeal or judicial review.  
Some out-of-country appeals have also been brought.  There have now been a number 
of such cases: we were referred, I think, to the decisions in all those which have been 
decided in the High Court or in the UT, though there have been others in the FTT.  It 
is unnecessary to give a detailed account of what has happened in all these cases, but 
some of the arguments raised before us involve reference to some of them, and I 
should give a brief overview here. 

23. The evidence supplied by the Secretary of State in the substantive TOEIC cases has 
developed over the course of the litigation.  In the earlier cases she sought to rely 
essentially on (a) generic evidence, given by two Home Office officials, Rebecca 
Collings and Peter Millington, about the reports received from ETS identifying results 
as “invalid” or “questionable”, and the methodology underlying those reports; and (b) 
the use of an “ETS Look Up Tool” to marry up those reports with the case of the 
individual appellant.  These cases were not always well-prepared, and in some the 
look-up tool evidence was not provided at all, or was provided so late that it was not 
admitted.  In more recent cases, however, the Secretary of State has supplemented that 
evidence by a report from another Home Office official, Adam Sewell, who has 
analysed the test results from a number of test centres in London.  On the basis of his 
evidence the Home Office case now is that certain centres were “fraud factories” and 
that all test results from those centres, generally or on certain dates, are bogus.  The 

9



Judgment Approved by the court for handing down. Ahsan & Others v SSHD 

 

 

centres in question include Elizabeth College, which has also been the result of a 
criminal investigation, under the name Project Façade.  

24. The evidence adduced by individual appellants in rebuttal will obviously vary from 
case to case.  At a minimum they can be expected to give evidence that they did 
indeed attend the centre on the day recorded and took the spoken English test in 
person.  But that may be supplemented by supporting evidence of various kinds: a  
frequent theme is that it is said to be demonstrable from other evidence that their 
spoken English was very good and that they thus had no motive to cheat.  

25. One other development that I should mention is that it in due course became known 
that ETS has retained copies of the individual voice recordings which it has identified 
as showing the use of a proxy, and that a copy can be obtained (without charge) on 
application.  This will allow the person concerned to listen for themselves to check if 
the recorded voice is their own.  If they believe it is, they can seek confirmation from 
an independent expert: the Secretary of State’s practice is to agree in such a case to 
the instruction of a joint expert.  However, even where the voice appears to be 
someone else’s that is not necessarily accepted by applicants/appellants as conclusive.  
There have been challenges to the accuracy of the system for storing and retrieving 
the relevant file; and it has been argued that even if a test centre submitted a batch of 
recordings made by a proxy that was done in its own interests and without the 
knowledge of the person taking the test.  

26. Although there were some earlier decisions of the UT, the first to which I need refer is 
the decision of McCloskey P and UTJ Saini in SM2 and Qadir v Secretary of State for 
the Home Department [2016] UKUT 229 (IAC), which was promulgated on 31 
March 2016.  The Secretary of State had cancelled the appellants’ leave to remain on 
the basis that they had cheated in their TOEIC tests by the use of proxy test-takers.  
Those decisions attracted a right to an appeal in-country.  The appellants’ appeals 
failed in the FTT, but in both cases the FTT’s decision was set aside and the decision 
fell to be re-made by the UT.  The UT said that the correct approach was (I paraphrase 
in the interests of brevity) to consider first whether the Secretary of State’s evidence – 
at that stage consisting essentially of the evidence of Ms Collings and Mr Middleton, 
together with the look-up tool – established a prima facie case that the appellant had 
cheated; and then, if it did, to decide whether that case was sufficiently answered by 
his or her evidence.  The evidence of Ms Collings and Mr Middleton was criticised by 
the UT as displaying “multiple frailties”, which left open the possibility that false 
positive results might have arisen.  Nevertheless it was held to be (just) sufficient to 
transfer the evidential burden to the appellants to show that they had not cheated.  
Having heard oral evidence from both appellants, which recounted with some 
circumstantiality how they took the test and other matters relevant to their credibility, 
the UT upheld both appeals.  It did so partly on the basis of its assessment of the oral 
evidence – that of SM requiring quite a nuanced assessment, while that of Mr Qadir 
was described as “impressive in its entirety” – and partly on the frailties of the generic 
evidence.  At para. 102 of its judgment it “re-emphasise[d] that every case belonging 
to the ETS/TOEIC stable will inevitably be fact sensitive”. 

                                                 
2     SM’s name was de-anonymised on the subsequent appeal to this Court (see below). 
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27. On 29 June 2016 this Court gave judgment in two cases where the FTT had found in 
statutory appeals that the Secretary of State had failed to prove that the appellants had 
cheated and those decisions had been upheld in the UT – Secretary of State for the 
Home Department v Shehzad and Chowdhury [2016] EWCA Civ 615.  The appeal in 
Mr Chowdhury’s case (brought from out of country) was allowed because the FTT 
had wrongly held that the Secretary of State’s evidence did not establish a prima facie 
case, and the appeal was remitted for a hearing to consider Mr Chowdhury’s evidence 
in answer.  (The question whether that should include oral evidence, and if so how 
that evidence could be given from abroad, was not raised.)  The appeal in Mr 
Shehzad’s case was allowed on jurisdictional grounds, although Beatson LJ, who 
gave the leading judgment, expressed doubt about whether in his case, unlike Mr 
Chowdhury’s, the Secretary of State’s evidence even raised a case to answer.    

28. In the meantime the Secretary of State had appealed to this Court against the decision 
in SM and Qadir.  On the eve of the hearing she sought to withdraw both appeals.  
The Court insisted on the hearing proceeding: see Majumder and Qadir v Secretary of 
State for the Home Department [2016] EWCA Civ 1167 (25 October 2016).  The 
judgment of Beatson LJ gives a very helpful account of the state of the litigation at 
that date but I need not summarise it here.  I need note only two points:  

(1) He endorsed the UT’s observation that every TOEIC case was fact-sensitive: 
see para. 27. 

(2) He noted that the Secretary of State was in more recent cases seeking to add to 
and improve the quality of her generic evidence, and that one such case (MA – 
see below) had already been decided in the UT: see para. 28. 

29. On 16 September 2016 the UT (McCloskey P and UTJ Rintoul) promulgated its 
judgment in MA v Secretary of State for the Home Department [2016] UKUT 450 
(IAC).  This was another statutory appeal where the decision of the FTT was set aside 
and fell to be re-made by the UT.  The available evidence was fuller than in SM and 
Qadir.  In particular, what was said by ETS to be the voice-file recording the test as 
taken by the appellant had been obtained, and it was agreed that the voice on it was 
not his.  However, he challenged whether that file was indeed a recording of the test 
that he had taken, and there was evidence from no fewer than three experts exploring 
how the wrong file might have been supplied.  The UT acknowledged (para. 47) that 
there were “enduring unanswered questions and uncertainties relating in particular to 
systems, processes and procedures concerning the TOEIC testing, the subsequent 
allocation of scores and the later conduct and activities of ETS”.  Accordingly, much 
still turned on the UT’s assessment of the appellant’s oral evidence.  It found that 
evidence to be a fabrication and dismissed the appeal.  It again emphasised, to quote 
from the judicially-drafted headnote, that “the question of whether a person engaged 
in fraud in procuring a TOEIC English language proficiency qualification will 
invariably be intrinsically fact sensitive”.  (I should also note, because Ms Giovannetti 
attached particular importance to the point, that in response to MA’s argument that his 
English was so good that he had no need to use a proxy the Tribunal observed that 
there were many reasons why persons whose English was good might nevertheless 
use a proxy: see para. 57 of its judgment.) 

30. Two judicial review applications in TOEIC cases were heard by the UT along with 
MA – Mohibullah v Secretary of State for the Home Department [2016] UKUT 561 
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(IAC) and Saha v Secretary of State for the Home Department [2017] UKUT 17 
(IAC) – but in both cases judgment was not given till later: in Mohibullah on 12 
October 2016 and in Saha on 26 December 2016.  Neither case required a decision on 
the substantive issue whether the applicant had cheated.  However, in Saha the 
Secretary of State applied, after the conclusion of the main hearing, to adduce the 
evidence of Mr Sewell, and the application was granted on the basis that he attend a 
further hearing.  Unfortunately at that hearing the appellants were unrepresented and 
Mr Sewell was not cross-examined.  The Tribunal said, however, that it accepted his 
essential conclusion that none of the results from the sessions in which Mr Saha 
claimed to have taken his test could be considered genuine: see paras. 58-59. 

31. We were referred to three first- instance decisions this year in judicial review 
proceedings, two in the High Court and one in the UT, in which the issue of whether 
the claimant/applicant had cheated was treated as a matter of precedent fact on which 
the lawfulness of the decision challenged turned and which accordingly had to be 
decided3.  In the first – Iqbal v Secretary of State for the Home Department [2017] 
EWHC 79 (Admin) – the claimant succeeded, on the basis that the Secretary of State 
had, on the evidence adduced, failed to show even a prima facie case.  In the second – 
R (Abbas) v Secretary of State for the Home Department [2017] EWHC 78 (Admin), 
[2017] 4 WLR 34 – William Davis J regarded the Secretary of State’s evidence as 
sufficient to require an answer and found the claimant’s oral evidence, on which he 
had been extensively cross-examined, to be “wholly unconvincing and at some points 
demonstrably false” – see para. 18.  Accordingly he upheld the Secretary of State’s 
case that the claimant had cheated.  In the third – Habib v Secretary of State for the 
Home Department, promulgated on 22 March 20174 – the impugned test was taken at 
Elizabeth College, and the Secretary of State relied in particular on the Project Façade  
report and on Mr Sewell’s report.  It was common ground that the evidence raised a 
case to answer and UTJ Gleeson found that the applicant’s oral evidence, which was 
riddled with implausibilities, was insufficient to shift the burden on him.   

32. We were also referred to two recent decisions of UTJ Freeman in TOEIC cases – 
Kaur v Secretary of State for the Home Department and Nawaz v Secretary of State 
for the Home Department [2017] UKUT 00288 (IAC)5 – but these were cases in 
which the issue was not whether the applicants had in fact cheated but whether the 
Secretary of State’s belief that they had was rational, and I need not prolong this 
judgment further by summarising the reasoning in them. 

33. Ms Giovannetti was concerned to emphasise the extent to which the forensic 
landscape had changed since the Secretary of State’s initial, and frankly stumbling, 
steps in this litigation.  The observations of the UT in SM and Qadir should not be 
regarded as the last word.  Where the impugned test was taken at an established fraud 
factory such as Elizabeth College, and also where the voice-file does not record the 
applicant’s voice (or no attempt has been made to obtain it), the case that he or she 

                                                 
3  In two of the cases – Abbas and Habib – the decision was to revoke the claimant’s/applicant’s 

indefinite leave to remain.  In the third, the decision was a refusal of leave to enter.  Thus in 
none of them was the challenge to a decision under section 10.  

 
4     Oddly, the decision in the form produced to us has no neutral citation number. 
 
5  The former is reported as an attachment to the latter. 
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cheated will be hard to resist.  We were not ourselves taken to any of the underlying 
evidence, but I am willing to accept that that appears to be a reasonable summary of 
the effect of the recent decisions to which we were referred.  However, I am not 
prepared to accept – and I do not in fact understand Ms Giovannetti to have been 
contending – that even in such specially strong cases the observations in the earlier 
case-law to the effect that a decision whether the applicant or appellant has cheated is 
fact-specific are no longer applicable or that there is no prospect of their oral evidence 
affecting the outcome.  

A.         THE SECTION 10 CASES 

34. I will begin by setting out the case- law which gives rise to the issues in these three 
appeals – under head (1) the line of authorities which deals with the availability of 
judicial review in section 10 cases; and then, under head (2), Kiarie and Byndloss.  I 
will then set out the facts and procedural histories of the three cases – head (3) – 
before proceeding to consider, under heads (4)-(7),  the issues themselves. 

(1)    JUDICIAL REVIEW AND APPEALS: THE PREVIOUS CASE-LAW  

35. It is trite law that judicial review is a remedy of last resort and that claimants will not 
normally be allowed to pursue it where an adequate alternative remedy is available.  
That principle has been applied in several cases in this Court in the context of 
attempts to seek judicial review of decisions under section 10 of the 1999 Act by 
claimants who object to having to leave the country in order to pursue an appeal.   

36. The starting-point is Secretary of State for the Home Department v Lim  [2007] 
EWCA Civ 773, which concerned the proposed administrative removal of a claimant 
who was alleged to have been found working in breach of a condition of his leave.  At 
first instance Lloyd-Jones J granted him permission to challenge that decision by way 
of judicial review – [2006] EWHC 3004 (Admin).  He held that the statutory right of 
appeal did not constitute an adequate alternative remedy because “an out-of-country 
appeal in which Mr Lim was unable to participate by giving evidence in person would 
not provide him with a fair hearing” (para. 47): in that connection he noted (para. 48) 
that it was “far from clear” whether he would be able to give evidence by video- link.  
Overall, such an appeal would not provide him with “fair, adequate or proportionate 
protection against the risk that the immigration officer had acted without jurisdiction” 
(para. 50).   

37. This Court reversed that decision.  The claimant submitted that the issue of whether 
he was in breach constituted a question of precedent fact which could properly be 
decided in the High Court, notwithstanding the existence of an appeal mechanism, in 
accordance with the decision of the House of Lords in Khawaja v Home 
Secretary [1984] 1 AC 74.  Sedley LJ, who delivered the leading judgment, accepted 
that a finding of breach was a precedent fact, but he held that it did not follow that 
“everything which s. 10 lays down as making removal permissible is justiciable 
without regard to the s. 84 appeal mechanism”.  He said, at para. 21 of his judgment, 
that it was impossible to take that approach “without disregarding the manifest 
purpose of s. 82 of the 2002 Act, since the effect would be that the right of appeal had 
effect only where the individual concerned chose not to raise his or her challenge by 
way of judicial review”.  He continued: 
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“22. The only coherent solution, it seems to me, is to continue to 
regard every question arising under s.10 as in principle both 
appealable and reviewable …, but to calibrate the use of judicial 
review, through the exercise of judicial discretion, to the nature of the 
issue or issues. In this way – and, so far as I can see, in no other way – 
the High Court can remain loyal to what was decided in Khawaja by 
consistently retaining jurisdiction to determine the existence of 
preconditions of liability to removal, as well as other questions of law 
apt for the High Court's determination, but can also respect the policy 
of s.82 by declining to entertain challenges on issues more apt for the 
appeal mechanism, whatever its hardships.  

23. … 

24. This argument depends upon the well-established principle, 
not confined to the immigration field, to which I referred earlier in this 
judgment: that where a statutory channel of appeal exists, in the 
absence of special or exceptional factors the High Court will refuse in 
the exercise of its discretion to entertain an application for judicial 
review. …” 

The earlier passage referred to at para. 24 is para. 13, where he had said: 

“It is well established, as the judge reminded himself, that judicial 
review is a remedy of last resort, so that where a suitable statutory 
appeal is available the court will exercise its discretion in all but 
exceptional cases by declining to entertain an application for judicial 
review: see R v IRC ex parte Preston [1985] AC 835, R v Chief 
Constable of the Merseyside Police, ex parte Calveley [1986] 1 QB 
424, R v Home Secretary, ex p Swati [1986] 1 WLR 477, R 
(Sivasubramanian) v Wandsworth County Court [2003] 2 WLR 475.” 

Applying that approach, Sedley LJ held that nothing in the reasons given by Lloyd-
Jones J was sufficient to support his conclusion that the case was exceptional: this was 
“precisely the kind of issue for which the legislation, for better or for worse, 
prescribed an out-of-country appeal” (see para. 27).   

38. Lim was followed in this Court in R (RK (Nepal)) v Secretary of State for the Home 
Department [2009] EWCA Civ 359 and R (Anwar) v Secretary of State for the Home 
Department [2010] EWCA Civ 1279, [2011] 1 WLR 2552.  In RK (Nepal) Aikens LJ 
summarised the effect of what was decided in Lim as follows (para. 33): 

“The importance of that decision lies in its emphasis on the appeal 
structure that Parliament has laid down in the 2002 Act with respect to 
various types of ‘immigration decision’. The courts must respect that 
framework, which is not open to challenge in the courts by way of 
judicial review unless there are ‘special or exceptional factors’ at play. 
Therefore, except when such ‘special or exceptional factors’ can 
successfully be invoked so as to give rise to a right to judicial review, 
the court must accept that an out of country right of appeal is regarded 
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by Parliament as an adequate safeguard for those who are removed 
under section 10 of the 1999 Act.” 

39. I should also refer to the judgment of Green J in R (Khan) v Secretary of State for the 
Home Department [2014] EWHC 2494 (Admin), [2016] 1 WLR 747, since the 
Appellants attached some importance to a particular passage in it.  This was another 
case in which judicial review of a section 10 decision (based on alleged breach of a 
condition of leave to enter) was refused on the basis that the claimant’s right of (out-
of-country) appeal constituted an adequate alternative remedy.  At para. 70 of his 
judgment (pp. 771-2) Green J summarised the relevant principles in line with the 
earlier case- law.  Under head (x) (p. 772 C-D) he said: 

“The mere fact that Parliament has chosen to introduce an appellate 
procedure which can operate harshly, for example in relation to out-
of-country appeals, is not in itself a special or exceptional reason for 
the High Court to assume jurisdiction. Were it otherwise the system of 
out-of-country appeals would be rendered toothless given that in many 
cases the out-of-country procedure operates to the disadvantage of the 
appellant. If this were a factor militating in favour of judicial review 
that would serve to trigger a judicial review in the vast majority (if not 
all) section 10 cases (Lim; RK (Nepal); Jan [[2014] UKUT 265 
(IAC)]). The same applies where the High Court takes the view that it 
is more effective and convenient for it to hear the case; this is however 
not a good reason to assume jurisdiction (Willford [[2013] EWCA Civ 
674]).” 

He went on to gloss that summary at para. 77 of his judgment, but it will be more 
convenient if I set that out later (see para. 81 below). 

40. There are two recent decisions in which the Lim approach has been applied 
specifically in the case of persons accused of cheating in their TOEIC tests. 

41. The first is R (Ali) v Secretary of State for the Home Department  [2015] EWCA Civ 
744, [2016] 1 WLR 461, which was decided with another case, R (Mehmood) v 
Secretary of State for the Home Department, and is more often referred to under that 
name.  Beatson LJ, who gave the leading judgment, referred to the Lim line of cases 
and extracted three propositions.  I need only quote the first two (p. 476 B-E): 

“51.  …  First, except where there are ‘special or exceptional factors’, 
‘the court must accept that an out of country appeal is regarded by 
Parliament as an adequate safeguard for those who are removed under 
section 10 of the 1999 Act’: RK (Nepal) at [33] per Aikens LJ. 

52.  Secondly, the existence of disputes of fact are rarely likely to 
constitute ‘special or exceptional factors’. This is because, as Sedley 
LJ stated in Lim's case (at [25]), ‘were it otherwise, the courts would 
be emptying Parliament's prescribed procedure of content’, and also 
because judicial review proceedings are not best suited to resolve such 
issues, even if they sometimes have to be used for them, for example 
in ‘jurisdictional fact’ cases where the court has to determine the 
merits and not just exercise a traditional public law reviewing 
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function: see [Khawaja] … . Accordingly, the default position for 
disputes as to whether there has been a breach of the conditions of 
leave or deception has been used in connection with an application for 
leave will, absent such special or exceptional factors, be an out-of-
country appeal. ....” 

It followed that the fact that there was in Mr Ali’s case a dispute as to whether he had 
in fact cheated in his TOEIC test could not by itself constitute a special or exceptional 
reason why an out-of-country appeal should not be treated as an adequate alternative 
remedy.  Beatson LJ went on to consider certain particular matters relied on by 
counsel for Mr Ali (in fact, Mr Malik) as constituting special or exceptional reasons in 
his case, but I need not set them out since none is directly relied on here.  At para. 71 
(p. 480 B-D) he accepted that having to leave the country halfway through his course 
would cause Mr Ali inconvenience and expense, but he said that that in itself could 
not constitute a special or exceptional reason since it was inherent in the statutory 
scheme. 

42. The second such decision is R (Sood) v Secretary of State for the Home Department 
[2015] EWCA Civ 831, which was heard the day after the decision in Mehmood and 
Ali was handed down.  That decision was of course treated as authoritative as regards 
the overall approach.  Beatson LJ, who delivered the leading judgment, again held 
that the particular reasons relied on by the appellant in that case did not constitute 
special or exceptional factors.   However, counsel did make some general submissions 
by reference to the importance of maintaining the rule of law.  In response to those 
Beatson LJ said, at para. 44: 

“Beyond the cases of jurisdictional fact mentioned in Mehmood and 
Ali's case at [52] and (something I hope would never occur) the 
abusive manipulation of the system by the Secretary of State or her 
officials, I consider that it is undesirable to seek to define a category of 
‘special’ or ‘exceptional’. It would, in my judgment, only be where 
there is compelling evidence that, in the circumstances of a particular 
case, the issues could not properly or fairly be ventilated in an ‘out of 
country’ appeal, that it might be possible to argue that the 
circumstances are special or exceptional.” 

43. I should also mention the decision of this Court in R (Giri) v Secretary of State for the 
Home Department [2015] EWCA Civ 784, [2016] 1 WLR 4418, which was also 
decided very soon after Mehmood and Ali, and by a constitution which included 
Beatson LJ.  The appellant had been refused leave to remain on the basis that he had 
used deception in an earlier application for entry clearance, and the court at first 
instance made its own finding on that issue.  This Court held that it had been wrong to 
do so.  The grant or refusal of leave to remain was a matter for the discretion of the 
Secretary of State under section 3 of the Immigration Act 1971 and could only be 
reviewed on grounds of irrationality.  Having reached that conclusion, Richards LJ 
continued, at para. 20 of his judgment (p. 4426 B-D6):  

                                                 
6  This passage is of course obiter, and Mr Biggs in his skeleton argument referred to the later 

case of R (Ahmed) v Secretary of State for the Home Department [2016] EWCA Civ 303, in 
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“The position would be different if we were concerned not with the 
exercise of the power under section 3 of the 1971 Act to grant leave to 
remain but with a decision to remove a person under section 10 of the 
1999 Act on the ground that he or she had used deception in seeking 
leave to remain … . In that event, as a matter of statutory construction, 
the very existence of the power to remove would depend on deception 
having been used; and in judicial review proceedings challenging the 
decision to remove, the question whether deception had been used 
would be a precedent fact for determination by the court in accordance 
with Khawaja. Miss Giovannetti QC, on behalf of the Secretary of 
State, accepted as much. In practice, however, the issue will rarely 
arise in that form, because decisions under section 10 are immigration 
decisions carrying a right of appeal to the tribunal, which can review 
for itself the facts on which the decision under appeal was based, and 
the existence of that alternative remedy means that judicial review is 
not available in the absence of special or exceptional factors: see, most 
recently, the decision of this court in [Mehmood and Ali].” 

 (2)       KIARIE AND BYNDLOSS  

44. Although Kiarie and Byndloss is relied on by the Appellants because it concerns the 
effectiveness of out-of-country appeals, that issue arose in a different context from 
that of the Lim line of authorities, to which indeed the Supreme Court was not 
referred.  Under the pre-2014 Act regime, which was applicable in both cases, a 
person who was subject to a deportation order had a right of appeal to the First-tier 
Tribunal.  As with appeals against decisions taken under section 10, such an appeal 
had to be brought while the appellant was out of the country, unless they had made a 
human rights claim.  However, by section 94B of the 2002 Act, even where a human 
rights claim had been made the Secretary of State had power to certify that removal 
pending the outcome of an appeal would not be in breach of the human rights of the 
person subject to the order; and if she did so the appeal could only be brought from 
outside the UK.  The Secretary of State made certificates under section 94B in the 
cases of both appellants, who were facing deportation to Kenya and Jamaica 
respectively.  The appellants challenged the certificates by way of judicial review.  
Permission was refused by the UT in both cases.  In this Court permission was 
granted but the substantive claims were dismissed.   

45. The Supreme Court allowed the appeals and quashed both certificates.  The ratio of 
the majority appears in the judgment of Lord Wilson.  The details of much of the 
reasoning are not material for our purposes, and it is unnecessary that I quote 
extensively from his judgment.  The essential steps can be summarised as follows: 

(1) The appellants’ proposed deportation gave rise to a potential breach of their 
rights under article 8 of the European Convention on Human Rights. 

(2) They were entitled, as an aspect of article 8 itself, to an effective procedure for 
appealing against that threatened breach. 

                                                                                                                                                        
which this Court went out of its way to emphasise that that was so.  But the reason that it did 
so is not one that impugns its correctness for our purposes. 
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(3) The Secretary of State had failed to show that an out-of-country appeal allowed 
for an effective challenge to the deportation decision.  Various problems about 
pursuing an appeal against deportation from outside the UK were discussed, but 
what was decisive in Lord Wilson’s view was: 

 (a) that the nature of the issues was such that the appellants would need to 
give oral evidence – see para. 61 (p. 2401 C-G); and  

(b) that, although in principle it might be acceptable for such evidence to be 
given remotely by video- link7, the evidence showed that “the financial 
and logistical barriers [to the appellants being able to do so] were almost 
insurmountable” – see para. 76 (p. 2406 F-G).   

I should say a little more about Lord Wilson’s reasoning on the third element.  

46. As to (a), at para. 61 Lord Wilson discussed the nature of the issues on which foreign 
criminals were likely to need to give evidence in a deportation appeal.  One was 
whether they had in truth changed their ways.  The other was the quality of their 
relationships with family members in the UK.  It was Lord Wilson’s view that on both 
those issues the appellant’s own oral evidence was likely to be essential.  In 
connection with the former he made the point that o ral evidence was all the more 
likely to be necessary in view of the fact that an appellant’s claim to have become a 
reformed character was likely to be met with “a healthy scepticism”: see p. 2401 D-E. 

47. As to (b), I should note by way of preliminary that at para. 67 Lord Wilson had 
expressed some doubts as to the satisfactoriness of giving evidence by video-link at 
all and that in that connection he quoted with approval a passage from the judgment 
of the UT in Mohibullah (see para. 30 above), in which the issue is discussed; that 
was notwithstanding the Secretary of State’s objection that the context in that case 
was different because it involved “issues relating to deception” (p. 2403F).  In the 
end, however, he was willing to proceed on the basis that, while taking evidence by 
video-link was sub-optimal,  

“it might well be enough to render the appeal effective for the 
purposes of article 8, provided only that the appellant’s opportunity to 
give evidence in that way was realistically available to him”  

(p. 2403G).   

48. As to whether such an opportunity was realistically available in the case of either 
appellant, Lord Wilson’s conclusion that it was not was reached on the basis of 
materials lodged both by them and by the charity Bail for Immigration Detainees  
(“BID”) about the financial and logistical obstacles to making effective arrangements.  
These obstacles partly consisted in the cost of hiring video- link facilities in Kenya and 
Jamaica, but the evidence was that arrangements at the UK end were also 
problematic: the tribunal service itself did not have video- link facilities in a form 

                                                 
7 I will use this term to cover any form of live video evidence, including Skype. 
 
 

18



Judgment Approved by the court for handing down. Ahsan & Others v SSHD 

 

 

appropriate to a public hearing8, and its position was that the full responsibility for 
making and paying for the necessary arrangements had to be borne by the appellant.  
Realistically neither of the appellants would be able to overcome those obstacles.  For 
them to be removed in circumstances where they had no effective right of appeal did 
not strike a fair balance between their interests and those of the community as 
required by article 8.  Lord Wilson observed that, while the appellants had proved that 
that was the case, the burden of justifying an interference with article 8 rights was on 
the Secretary of State and accordingly the proper analysis was that she had failed to 
establish that the balance was fair: see para. 78 (p. 2407 D-E). 

49. It is important to note that in Kiarie and Byndloss the Secretary of State had not 
certified the human rights claims themselves under section 94 (2), and the case 
proceeded on the basis that the substantive appeals were arguable.  Lord Wilson 
emphasised that this fact was an essential basis for his reasoning: see paras. 35 (p. 
2393 F-G) and 54 (p. 2399 A-B). 

(3)   THE INDIVIDUAL CASES: FACTS AND PROCEDURAL HISTORIES  

50. I can summarise the facts and procedural histories of the individual cases fairly 
shortly.  It will be necessary to address some particular features of the individual 
cases in more detail at a later stage.  

Harwinder Kaur 

51. HK is aged 38.  She came to this country in September 2009 on a student visa.  Her 
husband accompanied her as her dependant.  They have since had a son and daughter, 
in 2009 and 2013 respectively.     

52. On 9 September 2013 HK applied for further leave to remain in order to continue her 
studies.  She submitted to her sponsoring college a TOEIC certificate purporting to 
show that she passed the ETS test at Elizabeth College on 18 September 2012.  She 
was granted leave up to 31 July 2015. 

53. On 6 August 2014 the Secretary of State wrote to HK notifying her of the decision to 
remove her under section 10.  On 17 September an amended decision was served.  
The letter began: 

“It has come to the attention of the Home Office, from information 
provided by Educational Testing Service (ETS) that an anomaly with 
your speaking test indicated the presence of a proxy test taker.  

In light of this information it is the considered opinion of the Home 
Office that you have utilised deception to gain leave to remain in the 
United Kingdom. You have therefore been served with the attached 
Immigration Enforcement Papers; these papers inform you of the 

                                                 
8 In this regard Lord Wilson refers at paras. 70-71 (p. 2404 E-H) to the decision of the UT 

in Nare v Secretary of State for the Home Department [2011] UKUT 443 (IAC), which 
sets out quite rigorous requirements for the arrangements that need to be in place when a 
video-link is used. 
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reasons as to why you are considered an immigration offender, along 
with your liability for detention and removal.”  

The “attached Immigration Enforcement Papers” consist of a “Notice to a Person 
Liable to Removal” (form IS.151A), stating that the author is satisfied that HK is a 
person to whom removal directions may be given in accordance with section 10 of the 
1999 Act.  It incorporates a “Specific Statement of Reasons” as follows: 

“You are specifically considered a person who has sought leave to 
remain in the United Kingdom by deception. For the purposes of your 
application dated 9 September 2013, you submitted a certificate from 
Educational Testing Service (“ETS”) to your sponsor in order for them 
to provide you with a Confirmation of Acceptance for Studies.  
 
ETS has a record of your speaking test. Using voice verification 
software, ETS is able to detect when a single person is undertaking 
multiple tests. ETS undertook a check of your test and confirmed to 
the SSHD that there was significant evidence to conclude that your 
certificate was fraudulently obtained by the use of a proxy test taker. 
Your scores from the test taken on 18 September 2012 at Elizabeth 
College have now been cancelled by ETS.  
 
On the basis of the information provided to her by ETS, the SSHD is 
satisfied that there is substantial evidence to conclude that your 
certificate was fraudulently obtained.” 

54. HK and her husband and children issued proceedings in the UT on 26 September 
2014 seeking judicial review of the amended decision.  Permission was initially 
refused on the papers by UTJ Kebede and subsequently by UTJ Kekic at a hearing on 
29 April 2016, essentially on the basis that Mehmood and Ali established that an out-
of-country appeal was an appropriate alternative remedy. 

55. On 19 October 2016 HK and her family made a further application for leave to 
remain, relying among other things on the effect of removal on her and their private 
and family life.  The application was rejected on the basis that no fee had been paid. 

56. Permission to appeal to this Court was given by Sir Stephen Silber on 11 July 2017 
“in the light of the decision of the Supreme Court in Kiarie and Byndloss”.  
Permission to amend the grounds of appeal was given by Hickinbottom LJ on 3 
August and by Hamblen LJ on 14 August. 

Rajwant Kaur 

57. RK is aged 37.  She came to this country in August 2007 on a student visa.  Her 
husband joined her in June 2011, and they have since had two children, born in 2012 
and 2015 respectively.  She applied for further leave to remain on 11 January 2012 in 
order to continue her studies.  The application was refused.  She appealed to the FTT 
and in February 2013 her appeal was allowed.   Although she succeeded on the basis 
that the refusal was not in accordance with the Immigration Rules, she had also 
advanced an alternative argument under article 8 of the ECHR, and in that connection 
the FTT found in terms that both she and her husband had developed “a degree of 
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private life whilst in the UK” and that removing them before RK had completed her 
studies would interfere with their article 8 rights.  

58. On 21 September 2012 RK submitted an application for further leave to remain.  In 
order to obtain the necessary confirmation of acceptance for studies (“CAS”) for the 
purpose of that application she submitted a TOEIC certificate purporting to show that 
she passed the ETS test at South Quay College in London on 29 August.  The 
application was granted.   

59. In June 2013 the licence of the college where RK was then studying was revoked and 
in August her fresh application based on a CAS from a different college was refused.  
She again appealed to the FTT, relying inter alia on her rights under article 8.  By a 
determination promulgated on 12 August 2014 her appeal was allowed, though on a 
basis that did not require consideration of the article 8 claim.   

60. On 30 September 2014 the Secretary of State wrote to RK notifying her of the 
decision to remove her.  The letter and form IS.151A are in the same terms, mutatis 
mutandis, as in HK’s case.   

61. RK issued proceedings in the UT on 12 December 2014 seeking judicial review of the 
decision of 30 September 2014.  Permission was refused by UTJ McGeachy on the 
papers on 15 January 2016.  Although one or two other points are mentioned in his  
reasons, the essential basis of his decision was that in the light of Mehmood and Ali 
permission ought not to be given to apply for judicial review because she had a 
statutory right of appeal. 

62. Permission to appeal to this Court was given by Sir Stephen Silber on 10 July 2017 in 
the same terms as in HK’s case.   

Ataullah Faruk 

63. AF is aged 34.  He came to this country in February 2006 on a student visa. On 31 
October 2011 he applied for further leave to remain to complete his studies.  He 
submitted to his sponsoring college a TOEIC certificate purporting to show that he 
passed the ETS test at Elizabeth College on 16 November 2011.  The application was 
successful.  He completed a degree in Business Studies at the University of 
Greenwich.   

64. Following the completion of his studies he was granted further leave to remain as a 
post-study migrant and took up employment as a producer with a television station 
catering for the Bangladeshi community in Europe.  He subsequently became host of 
a popular television talk-show broadcast by NTV.  He describes himself as a human 
rights activist and says that he works for Amnesty International “as a press monitor 
and Administrative Officer” Prior to the expiry of his visa he applied for indefinite 
leave to remain, but no decision had been reached on that application at the time that 
the Secretary of State made her decision under section 10.   

65. On 21 March 2015 the Secretary of State wrote to AF notifying him of the decision to 
remove him under section 10.  We do not have a copy of the letter but it can be 
assumed that it was in the same terms as the letter to HK which I have quoted above.  
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We do have the form IS.151A, which is likewise in identical terms, mutatis mutandis, 
to HK’s.   

66. AF issued proceedings in the UT on 8 May 2015 seeking judicial review of the 
decision of 21 March 2015.  Permission was refused by DUTJ Pitt on the papers on 5 
April 2016, both on the basis that the Secretary of State’s decision that AF had used 
deception was Wednesbury-reasonable and on the basis that in any event following 
Mehmood and Ali permission ought not to be given to apply for judicial review 
because he had a statutory right of appeal.  

67. Permission to appeal to this Court was given by Sir Stephen Silber on 11 July 2017 on 
the basis of two particular features of AF’s case which he regarded as arguably 
“special and exceptional”: it is more convenient that I explain these later (see paras. 
130-2 below). 

68. In the meantime, in January 2016 AF made a claim for indefinite leave to remain on 
the basis that he had been resident in this country for ten years.  The claim was made 
both under the Immigration Rules and on the basis of article 8 of the Convention.  It 
was refused by the Secretary of State on 5 August 2016 on the basis that he had 
cheated in his TOEIC test.  The human rights claim was certified under section 94 (2), 
with the result that he is entitled only to an out-of-country appeal. He has issued 
judicial review proceedings challenging the certification, but they have been stayed 
pending the outcome of these proceedings.    

(4)   THE SHAPE OF THE ISSUES 

69. The Appellants’ case before us was, in essence, that their claims should be allowed to 
proceed by way of judicial review, notwithstanding their entitlement to a statutory 
(out-of-country) appeal, because they turned on a disputed question of (precedent) 
fact on which it was necessary in the interests of justice that they be able to give oral 
evidence, and that they would not be able to do so in an appeal from outside the 
country.  They contended that the denial of an effective hearing in that way was 
contrary to their rights both at common law and under article 8 of the Convention.   

70. The Secretary of State’s initial response, as set out in Ms Giovannetti’s skeleton 
argument, was focused on rebutting the various elements in that case.  But she 
subsequently put forward an alternative answer, namely that, even if an out-of-
country appeal did not constitute an adequate alternative remedy, it had at all times 
been, and remained, within the power of the Appellants to make a human rights claim, 
as a result of which they would become entitled to an in-country appeal: an 
appropriate alternative remedy was accordingly within their grasp and they should not 
have permission to proceed by way of judicial review.  This way of putting the case 
first emerged in correspondence from the Treasury Solicitor but was then developed 
in Ms Giovannetti’s “Reply and Position Statement”, which was submitted shortly 
before the hearing and subsequent to the lodging of the Appellants’ skeleton 
arguments.  The late stage at which it emerged was unfortunate.  It means not only 
that we do not have the benefit of fully developed skeleton arguments but also that not 
all aspects of the point were fully explored in oral submissions.  

71. I will consider first the Appellants’ case based on the ineffectiveness of an out-of-
country appeal – “the out-of-country appeal issue” – and then the Secretary of State’s 
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case based on their right to make a human rights claim the refusal of which would 
attract the right to an in-country appeal – “the human rights claim issue”. 

(5)   THE OUT-OF-COUNTRY APPEAL ISSUE  

The Appellants’ Case 

Article 8 

72. As noted above, the Appellants advanced their case both at common law and by 
reference to article 8 of the Convention.  Mr Biggs submitted that the former was the 
right starting-point in principle, since it was unnecessary to resort to the Convention if 
the rights in question were afforded at common law: he reminded us of the 
observations of Lord Neuberger in R (Osborn) v Parole Board [2013] UKSC 61, 
[2014] AC 1115, at para. 63 (p. 1148 D-E).  I have considerable sympathy with that 
approach, but the particular way in which the case- law has developed in this area 
makes it, I think, more convenient to start with article 8, and that was the course taken 
by Mr Knafler, who took the lead for the Appellants.9  

73. Mr Knafler’s starting-point was that the rights of HK and her husband and children to 
respect for their private and/or family life would be sufficiently seriously interfered 
with by their removal to engage the operation of article 8 – i.e. that “Razgar questions 
(1) and (2)” were satisfied (see R (Razgar) v Secretary of State for the Home 
Department [2004] UKHL 27, [2004] 2 AC 368, per Lord Bingham at para. 17 (p. 
389 D-F)).   

74. Mr Knafler’s primary submission in support of that contention was that article 8 was 
likely to be engaged in pretty well any case of a student who, as in HK’s case, has 
resided and studied lawfully in the UK for a substantial period at his or her own 
expense.  In his skeleton argument he referred to a large number of decisions of the 
AIT and UT about the article 8 rights of students, but in his oral submissions he relied 
in particular on two.  The first was the decision of the Asylum and Immigration 
Tribunal (SIJ Grubb and IJ Hall) in MM v Secretary of State for the Home 
Department [2009] UKUT 305 (IAC).  The Tribunal in that case carried out a 
thorough review of the then case- law and concluded, to quote from the (judicially-
drafted) headnote: 

“Whilst respect for 'private life' in Art 8 does not include a right to 
work or study per se, social ties and relationships (depending upon 
their duration and richness) formed during periods of study or 
work are capable of constituting 'private life' for the purposes of Art 
8.” 

                                                 
9  To avoid a possible confusion, I should say that the Appellants’ reliance on article 8 for this 

aspect of the case does not mean that they are relying on section 92 (4), as set out at para. 11 
above, in order to assert a statutory right to an in-country appeal of the 2002 Act.  They 
cannot do so because they had not made such a claim at the time that the section 10 decision 
was taken: see para. 15.  They thus have to rely on article 8 apart from the statute in the way 
developed below. 
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The second was the decision of the Upper Tribunal (Blake J, Ockelton V-P and SIJ 
Allen) in CDS (Brazil) v Secretary of State for the Home Department [2010] UKUT 
305 (IAC).  At para. 19 of its judgment the Tribunal said: 

“… people who have been admitted on a course of study at a 
recognised UK institution for higher education are likely to build up a 
relevant connection with the course, the institution, an educational 
sequence for the ultimate professional qualification sought, as well as 
social ties during the period of study. Cumulatively this may amount 
to private life that deserves respect because the person has been 
admitted for this purpose, the purpose remains unfilled, and 
discretionary factors such as misrepresentation or criminal conduct 
have not provided grounds for refusal of extension or curtailment of 
stay.” 

75. Mr Knafler made it clear, however, that he did not need to rely on any general 
proposition about the position of students, on which he acknowledged that the 
authorities showed “some hesitation”.   He said that he could in any event rely on a 
number of particular features of HK’s case.  She and her husband had been in the 
country for five years at the date of the Secretary of State’s decision.  They have 
relatives settled in the UK, who live near to them and with whom they have a close 
relationship.  Their two children, who were born here and have never been to India, 
are now attending school and have their own relationships with friends and cousins.  
These factors were developed to some extent in HK’s witness statement and in a 
report from a child psychologist, but I need not give further details.  

76. If, therefore, article 8 would indeed be engaged by HK’s removal, it was necessary to 
consider the remaining Razgar questions – whether her removal would be in 
accordance with the law (question (3)) and, if so, whether it was (for short) justified 
(questions (4)-(5)).  In practice the answer to those questions depended 
straightforwardly on whether she had cheated in her TOEIC test.  If she had not, it 
was not suggested that there was any legitimate basis for removing her.  Mr Knafler 
emphasised that we were not in this kind of case concerned with the familiar 
balancing exercise of weighing the state’s interest in maintaining an orderly system of 
immigration control against the interests of the individuals in question: HK was 
entitled by the Rules to be here unless she had cheated.  

77. The only question being whether HK had cheated, it was confirmed by Kiarie and 
Byndloss that article 8 in its procedural aspect required that a fair procedure for the 
determination of that question be available to the Appellants.  As to whether such a 
procedure was available, Mr Knafler’s case can be summarised as follows:  

(1) The nature of the issues in a typical TOEIC appeal, and certainly in these cases, 
was such that it was as essential that the tribunal hear the oral evidence of the 
appellant as it was in the case of the deportation appeals which were the subject 
of Kiarie and Byndloss, albeit for different reasons.  Mr Knafler referred to the 
TOEIC cases which have already been decided, as summarised above, and 
pointed out how central the oral evidence of the person accused of cheating had 
been in all of them. 
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(2) That being so, there could only be a fair hearing of HK’s appeal from India if 
she and her husband would have access there to reliable and affordable 
arrangements for giving evidence by video- link.10  The Appellants relied on the 
evidence from BID which had been before the Supreme Court in Kiarie and 
Byndloss, supplemented by some rather miscellaneous further evidence 
prepared for the purpose of these appeals.  There was a witness statement from 
Sairah Javed, now of the Joint Council for the Welfare of Immigrants but who 
was formerly in practice as a solicitor: this dealt principally with the difficulties 
which she had encountered in one particular case in trying to arrange for a client 
to give evidence by video-link from Pakistan, but she also gave some general 
evidence, not specific to any particular country, to a similar effect to the 
conclusions of the Supreme Court in Kiarie and Byndloss.  AF’s solicitor, Ms 
Urvi Shah, gave similarly general evidence.  There were also witness statements 
from lawyers in Pakistan and India confirming that video-link facilities would 
not be available through the court systems of either country.     

78. It followed, Mr Knafler submitted, that the supposed alternative remedy which had 
led the UT to refuse permission in HK’s case was inadequate and that accordingly her 
application for judicial review should have been allowed to proceed.  It was well 
established that where necessary questions of primary fact could be determined, and 
oral evidence heard, in judicial review proceedings: Lord Wilson made that very point 
at para. 42 of his judgment in Kiarie and Byndloss (p. 2395 D-E).  The question 
whether an applicant had cheated in their TOEIC test had indeed already been decided 
in judicial review claims where the issue had fallen to be decided as a question of 
precedent fact and where the statute provided for no right of appeal – see para. 31 
above. 

79. As regards RK and AF, Mr Biggs and Mr Malik submitted that article 8 was engaged 
equally in their cases as in HK’s, and that the fair determination of the question 
whether they had cheated would likewise require them to give oral evidence, which 
they would be unable realistically to do so by video- link from, respectively, Pakistan 
or Bangladesh.  I summarise their submissions in turn. 

(1)  As to RK, Mr Biggs pointed out that she already had the benefit of a finding 
from the FTT in early 2013 that the removal of her and her husband before she 
had completed her studies would interfere with their article 8 rights.  Her case in 
that regard could only be stronger by the time of the Secretary of Sta te’s 
decision a year and a half later, not least because she had by then had a child.  In 
her case she was able to rely on the specific evidence adduced about the 
difficulties of pursuing an appeal by video- link from Pakistan.  

(2) As to AF, he had been in the UK for over nine years at the date of the Secretary 
of State’s decision.  Unlike the other two section 10 Appellants he has 
completed his studies and embarked on a successful career in this country.  It 
was plain beyond argument that his article 8 rights were engaged.  Mr Malik did 

                                                 
10  I did not understand Mr Knafler to accept that even the availability of the opportunity to give 

evidence by video-link would necessarily make the process fair: he drew our attention to the 
reservations expressed by the UT in Mohibullah to which Lord Wilson had referred in Kiarie 
and Byndloss (see para. 47 above).  But, as in that case, this was not a battle which he needed 
to fight.  
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not rely on any specific evidence about the difficulties that might face AF in 
pursuing an appeal from Bangladesh but he relied on the general evidence from 
Ms Javid.   

Common Law 

80. Although it was, again, Mr Knafler who led on the common law challenge, Mr Biggs 
also addressed us on it fully.  There were some differences of emphasis in their 
submissions, but I can deal with them as a composite.  They essentially depended on 
the same proposition as the article 8 case, namely that in circumstances such as those 
of the Appellants the requirement that the right of appeal conferred by section 82 of 
the 2002 Act be exercised from abroad meant that a fair and effective appeal was 
simply not available: that was what the Supreme Court had found in Kiarie and 
Byndloss, and the evidence in the present case was to the same effect.  They submitted 
that such a state of affairs was in plain conflict with the fundamental constitutional 
right of access to the courts most recently re-affirmed by the Supreme Court in R 
(Unison) v Lord Chancellor [2017] UKSC 51, [2017] 3 WLR 409: we were referred 
in particular to paras. 66-75 of the judgment of Lord Reed (pp. 431-4).   

81. The question then was how that right of access to the courts could be vindicated in 
cases like the present.  Mr Knafler and Mr Biggs acknowledged that it could not be by 
permitting an appeal to be pursued from within the UK, since (in a case of the kind 
with which we are concerned) section 92 (1) explicitly provided to the contrary.  But 
their submission was that the ineffectiveness of an out-of-country appeal constituted, 
in the language of Lim, a “special and exceptional reason” for allowing the decision to 
be challenged by way of judicial review.  In support of that submission Mr Knafler 
referred to para. 77 of the judgment of Green J in Khan, in which, as I have said, he 
glossed the general statement of principle at para. 70 (x).  The passage in question (p. 
776 E-G) reads: 

“In my view the High Court should in this context treat a dec ision 
according only an out-of-country appeal as special or exceptional only 
if facts emerged which showed, whether systemically or in relation to 
an individual case, that an out-of-country appeal implied a materially 
inferior right of access to the Tribunal than an in-country right of 
appeal. If that were the case then the High Court might well conclude 
that there was a violation of the fundamental right of access to a court 
that needed to be protected by the exercise of its own jurisdiction. If 
such a situation did arise it could readily be categorised as ‘special’ or 
‘exceptional’. But as matters stand there is no evidence to this effect in 
this case …”.  

Mr Knafler submitted that since Kiarie and Byndloss it was now established that, in a 
case where oral evidence was central and the opportunity to give such evidence by 
video-link facilities was not realistically available, an out-of-country appeal did 
indeed afford “a materially inferior right of access”. 

82. That left the question of how that submission could be reconciled with the decisions 
in Lim and in Mehmood and Ali and Sood.  In Lim this Court had allowed the 
Secretary of State’s appeal notwithstanding Lloyd-Jones J’s view that an out-of-
country appeal would not provide the claimant with a fair hearing.  In Mehmood and 
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Ali Beatson LJ had said in terms that even in a deception case – indeed specifically a 
TOEIC case – the default position was that an out-of-country appeal was an adequate 
alternative remedy.  Mr Biggs, who developed this point more fully than Mr Knafler, 
submitted that we were not bound by either decision because in neither was the Court 
squarely confronted with a submission that an out-of-country appeal would be 
positively unfair or ineffective, whether because the claimant would not be in a 
position to give evidence by video- link or otherwise.  Although in Lim the possibility 
that there might be difficulties about giving evidence by video- link was evidently 
raised at first instance, there appears – unlike in these cases – to have been no 
evidence about it, and the question was not addressed in the judgment of Sedley LJ.   
As for Mr Ali, the particular factors relied on in his case were limited and specific.  
Mr Biggs reminded us that in Sood, which post-dated Mehmood and Ali, Beatson LJ 
had expressly contemplated that a claimant could proceed by way of judicial review 
where “the issues could not properly or fairly be ventilated in an out-of-country 
appeal” – see para. 42 above. 

The Secretary of State’s Response  

83. In this section I have found it easiest not only to set out the Secretary of State’s 
response to the Appellants’ case but a lso to give my conclusions on it as I go.  I again 
deal separately with the article 8 and common law aspects.  

Article 8  

84. While she made no formal concessions Ms Giovannetti did not attempt to rebut the 
case that article 8 was engaged in the case of these three Appellants.   Given their 
particular histories as summarised above, this was realistic.  She was, however, 
concerned to rebut Mr Knafler’s primary case that article 8 would be engaged in the 
great majority of cases where a student was faced with premature removal.  She 
referred to the judgment of Lord Carnwath in Patel v Secretary of State for the Home 
Department [2013] UKSC 72, [2014] AC 651, which was concerned (inter alia) with 
the refusal of leave to remain to two Pakistani students who had applied for further 
leave to remain to continue their studies.  They had failed to supply the correct 
documentation but sought to rely on article 8.  At para. 57 of his judgment (pp. 674-5) 
Lord Carnwath commented: 

“It is important to remember that article 8 is not a general dispensing 
power. It is to be distinguished from the Secretary of State's discretion 
to allow leave to remain outside the rules, which may be unrelated to 
any protected human right. … One may sympathise with Sedley LJ's 
call in Pankina’s case [2011] QB 376 for ‘common sense’ in the 
application of the rules to graduates who have been studying in the UK 
for some years … . However, such considerations do not by themselves 
provide grounds of appeal under article 8, which is concerned with 
private or family life, not education as such. The opportunity for a 
promising student to complete his course in this country, however 
desirable in general terms, is not in itself a right protected under article 
8.” 

In Nasim v Secretary of State for the Home Department  [2014] UKUT 25 (IAC) the 
UT (UTJJ Allen and Peter Lane) referred at para. 20 of its judgment to that passage as 
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“a significant exhortation from the Supreme Court to re-focus attention on the nature 
and purpose of Article 8”.  

85. We were also referred – though in fact by Mr Knafler rather than Ms Giovannetti – to 
the decision of the UT in Munir, to which I have already referred in another context 
(see para. 15 above).  Judge Kekic in her judgment referred to both CDS (Brazil) and 
Patel and said, at para. 62: 

“What these decisions show is that an applicant will not have an 
article 8 right to remain in the UK to complete a course of study 
simply because he has invested time and money in those studies. The 
opportunity for a student to complete his studies is not a protected 
right under article 8. Whilst that does not mean such a person would 
never succeed in an article 8 claim, it is implicit in the language of 
these judgements that successful claims in such circumstances would 
be rare and that compelling considerations would be required to 
distinguish the case from the generality of other such cases. No such 
considerations were identified in the present case.” 

Mr Knafler submitted that that passage – or at least the second half of it – was not a 
true reflection of the case-law and that it conflated the distinct questions of whether 
article 8 was engaged and of whether, if so, the interference was justified.  

86. Although the question of the correct approach to the article 8 rights of students is not 
decisive in the particular cases before us, it appears that there is some uncertainty 
about the effect of the authorities.  It may accordingly be helpful if I say that I can see 
no real tension between the decisions in MM and CDS (Brazil) on the one hand and 
Lord Carnwath’s observations in Patel on the other.  What those observations 
authoritatively confirm is that the right to complete a course of education is not as 
such a right protected by article 8.  However, neither the AIT in MM nor the UT in 
CDS (Brazil) said that it was, and Lord Carnwath was not addressing either decision 
(to which indeed the Supreme Court had not been referred, since they were not 
material to the issues before it).  Rather, what those decisions say is that persons 
admitted to this country to pursue a course of study are likely, over time, to develop a 
private life of sufficient depth to engage article 8.  So far as that relates to ordinary 
social relationships, that is obviously correct.  It is true that the UT in CDS (Brazil) 
goes rather further, in that it enumerates as possible components in a student’s private 
life not only ordinary social relationships but also a “connection with the course, the 
institution, an educational sequence for the ultimate professional qualification 
sought”.  That is perhaps a little ambiguous, but I do not think it should be read as 
meaning that the mere fact that the student is part-way through a course leading to a 
professional qualification by itself engages article 8.  In my view it means only that a 
student’s involvement with their course and their college can itself be an important 
aspect of their private life; and, so read, I regard it as unexceptionable.  Whether those 
and other factors are sufficient to engage article 8 in any particular case will depend 
on the particular facts, and I would not venture on any generalisations beyond making 
the trite point that the longer a student has been here the more likely he or she is to  
have generated relationships of the necessary quality and depth.   

87. At the risk of stating the obvious, it is worth pointing out that the question whether a 
person’s article 8 rights are engaged is quite distinct from the question whether the 
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interference of which he or she complains constitutes a breach of those rights.  
Specifically in the case of a student, even if his or her article 8 rights are engaged, it 
does not follow that those rights are breached by their removal before they have 
completed their course.  On the contrary, if they cannot comply with the applicable 
Immigration Rules, their removal is very likely to be justified.  I think that that is all 
that Judge Kekic meant in Munir; but if she meant that it will be rare for the article 8 
rights of students to be engaged at all I do not agree. 

88. In the particular circumstances of the present cases, it is also worth emphasising that, 
as Mr Knafler correctly submitted (see para. 76 above), whether the Appellants’ 
removal would be a breach of their article 8 rights depends not on any multi- factorial 
assessment of proportionality but on the single factual question of whether the y 
cheated in their TOEIC tests – and on whether a fair procedure has been made 
available for deciding that question.  

89. I turn therefore to Ms Giovannetti’s case on whether an out-of-country appeal 
constitutes a fair procedure in these cases.  She was at pains to emphasise that the 
legal context is very different from that in Kiarie and Byndloss.  The Supreme Court 
was there concerned with the effect of certification under section 94B, and not with 
decisions taken under section 10 or, therefore, with the line of authorities deriving 
from Lim.  That is obviously correct as far as it goes, but I do not see that the 
distinction is material for the purpose of the particular way in which the Appellants 
rely on Kiarie and Byndloss.  They do so only, but crucially, as (a) establishing that, 
in a case where the oral evidence of the appellant is important to the determination of 
an appeal, an out-of-country appeal will not satisfy the procedural aspect of article 8 
unless facilities for giving evidence by video-link are realistically available; and (b) as 
finding, on the evidence before it, which the Appellants say is substantially identical 
in their cases, that such facilities were not so available.  

90. Taking those points in reverse order, Ms Giovannetti did not attempt to challenge the 
Appellants’ contention that there was on the evidence in these cases no realistic 
possibility of their being able to give evidence by video- link.  She simply made the 
point that in other cases, where appellants were being returned to countries with a 
higher level of development and/or were better funded, a different conclusion might 
be reached.  I would accept that, in principle, whether it is realistically possible for 
evidence to be given by video- link needs to be assessed on a case-by-case basis; but I 
would encourage the Secretary of State and the UT to take a pragmatic view of what 
is likely to be the position in typical cases and to use these appeals and Kiarie and 
Byndloss as a useful benchmark.  Ms Giovannetti also informed us that the Home 
Office was actively engaged in developing arrangements for making video- link 
available, in an effective and accessible way, to appellants in the principal countries to 
which removals or deportations take place; and that accordingly in due course this 
form of objection to the fairness of an out-of-country appeal would hopefully be met.  

91. That leaves the prior question of whether the appeals in these cases, and appeals in 
TOEIC cases more generally, can only be fairly determined if the appellant gives oral 
evidence.  Ms Giovannetti did not quite confront that question head-on; and certainly 
she did not explicitly submit that the appeals of any of these three Appellants could be 
fairly determined without them giving oral evidence.  She did emphasise how the 
forensic scene had changed since the first cases; and she also pointed out that HK and 
AF took their tests at Elizabeth College, which was one of the “fraud factories” 
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identified by Mr Sewell.  But she did not go so far as to submit that we were in a 
position to decide, in the cases of these Appellants or more generally, that their cases 
were so open-and-shut, or so exclusively depedent on technical evidence, that the 
evidence of the individual Appellant could be of no avail.  I should however make it 
clear that I would not have accepted any such submission.  We could not have reached 
a firm conclusion on the strength of the case against any of these Appellants without 
being taken in detail through the materials deployed in the more recent TOEIC cases 
and being addressed on the answer which each of the Appellants might give, which 
we were not.  Further, even if the Secretary of State’s evidence is as strong as she 
says, I would be reluctant to accept that it was possible fairly to determine an 
allegation of this character – that is, an allegation of deliberate dishonesty, with 
serious implications for the Appellants’ rights and reputation – without them being 
given the opportunity to give oral evidence in rebuttal.  In that connection I note Lord 
Wilson’s observation in Kiarie and Byndloss that oral evidence may be particularly 
important precisely because of the scepticism with which an appellant’s case was 
likely to be met: see para. 46 above.  I do not rule out the possibility that a sufficiently 
strong case may be shown, but the test would have to be no lower than that required 
for certification in the context of a human rights appeal: cf. para. 156 below. 

92. For those reasons I am not persuaded that Ms Giovannetti has any answer to the 
Appellants’ case that an out-of-country appeal would not satisfy the procedural 
requirements of article 8.  Such a breach of the Appellants’ rights can be avoided by 
allowing them to challenge the removal decisions in their cases by way of judicial 
review.  That route is not precluded by the decisions in Mehmood and Ali and Sood, 
since in neither of those cases – or indeed in the Lim line of cases more generally – 
was any reliance placed on article 8. 

Common law 

93. That conclusion means that it is strictly unnecessary in these appeals to consider the 
Appellants’ common law case.  I should nevertheless do so because the common law 
position will be important in any TOEIC case where the article 8 rights of the 
applicant are not engaged. 

94. Ms Giovannetti submitted that it was not axiomatic that the procedural requirements 
imposed by the common law should always be as demanding as in cases where article 
8 rights were engaged.  On the contrary, the nature of the rights affected by a given 
decision was always an important determinant of the nature of the procedural 
protection required: see, for example, Wiseman v Borneman [1971] AC 297.  That is 
right in principle.  But in the case of a migrant whose leave to remain is invalidated on 
the grounds of deception, with the consequences identified at paras. 20-21 above, I 
believe that common law principles of fairness, just as much as article 8, require that 
they should have the opportunity to give evidence orally (except in a case where it is 
established that oral evidence could truly make no difference).     

95. The question then is whether that conclusion is open to us on the authorities.  I do not 
believe that the general principle asserted in the Lim line of cases is a real obstacle.  
Those cases recognise that the existence of a statutory right of appeal does not 
constitute an absolute bar to a challenge being pursued by way of judicial review.  In 
my view Parliament cannot be taken to have intended that access to judicial review 
should be unavailable in a case where it is established that the statutory appeal 
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procedure would not afford effective access to justice.  That is, in essence, recognised 
both by Green J at para. 70 (x) of his judgment in Khan (see para. 39 above) and by 
Beatson LJ in Sood (see para. 42 above).  It is true that their formulations are not quite 
the same.  Beatson LJ referred to an exception arising in “the circumstances of a 
particular case”, whereas Green J contemplated that it might arise “systemically”.  I 
am not sure there is any real difference, but I can myself see no reason why there may 
not be a class of cases with common features such that the issues, in Beatson LJ’s 
phrase, “[can] not properly or fairly be ventilated in an out of country appeal”.   

96. However, it is not as easy as that.  As Ms Giovannetti pointed out, Mehmood and Ali 
and Sood go further than simply re-stating the principles established by Lim : they 
apply those principles to precisely the kind of case with which we are concerned, 
namely decisions based on an allegation of cheating in a TOEIC test, and hold that an 
out-of-country appeal is an adequate alternative remedy.  However, I would accept the 
answer given by Mr Knafler and Mr Biggs, as summarised at para. 82 above.   
Despite the breadth of some of the statements in them, Mehmood and Ali and Sood 
cannot in my view be treated as having decided as a matter of law that an out-of-
country appeal was an adequate alternative remedy in a TOEIC case.  Formally, they 
were decisions only that the appellants in those cases had not shown that it was not.  
That cannot preclude this Court from coming to a different conclusion, on different 
arguments and different evidence – specifically about the practical unavailability of 
video-link facilities – even though the same arguments could perhaps have been 
advanced in those cases.  The same goes for Lim.  Although in that case a doubt about 
the availability of video- link facilities was aired at first instance, this Court did not 
address that question at all, and it cannot be treated as part of its ratio that, even if it 
had been shown that it would be impossible for the appellant to give evidence by 
video-link, the appeal would nevertheless be effective.  

Conclusion 

97. For the reasons given above I would hold that an out-of-country appeal would not 
satisfy the Appellants’ rights, either at common law or under article 8 of the 
Convention, to a fair and effective procedure to challenge the decisions to remove 
them; and that in those circumstances, subject to the human rights claim issue 
considered below, they were entitled to proceed with such a challenge by way of 
judicial review. 

98. I emphasise that that conclusion depends on the particular features of the Appellants’ 
cases, namely that the nature of the issues raised by their appeals was such that they 
could not be fairly decided without hearing their oral evidence, and also that facilities 
for giving such evidence by video- link were not realistically available.  Even if those 
features are shared by the great majority of TOEIC cheating cases, it does not follow 
that they will be present in all cases where the legislation provides for an out-of-
country appeal: in particular, whether it is necessary for the appellant to give oral 
evidence will depend on the nature of the issues.  
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(6)   THE HUMAN RIGHTS CLAIM ISSUE 

The Secretary of State’s Case  

99. It is, as I have said, the Secretary of State’s case that it was and is open to the 
Appellants at any time to make a human rights claim, within the meaning of section 
113 of the 2002 Act (that is, to claim that the requirement that they should leave the 
UK was incompatible with their rights under article 8), and that to do so would open 
the door to an in-country right of appeal.  The exact way in which this would occur 
would depend on when the claim was made.  The position is rather complicated and 
requires to be taken in stages. 

100. If the human rights claim was made before the section 10 decision was taken the 
position is straightforward.  All the decisions with which we are concerned are subject 
to the pre-2014 Act regime.  Under that regime the mere fact of having made a human 
rights claim would mean that the appeal against the section 10 decision itself could be 
brought in-country.  However, this will rarely be so in TOEIC cases.  It will only be 
by chance that a person given notice of liability to removal under section 10 would 
already have a prior human rights claim extant and unresolved.  

101. If the human rights claim was made after the section 10 decision, section 92 (4) would 
not operate, for the reason explained at para. 15 above.  But Ms Giovannetti pointed 
out that in Nirula at first instance evidence was given, and accepted by Mr Ockelton, 
that it was the Secretary of State’s policy in such a case to withdraw the original 
decision and (unless she changed her mind) to re-make it in same terms, thus 
producing a “post-human rights claim” decision which could be appealed in-country.  
The relevant extract from chapter 51 of the Secretary of State's Enforcement 
Instructions and Guidance was quoted at para. 64 of the judgment and read:  

“If asylum or HR is claimed after serving the IS151A part 2, and 
removal directions are in place then refer to OSCU for advice before 
suspending the removal directions. Otherwise withdraw the IS151A 
part 2 and where the applicant will get an in country appeal right serve 
an IS151B with any refusal of the claim.” 
 

As Mr Ockelton observed, that is decidedly cryptic, but he held at, para. 65, that the 
effect was:  

“that a [human rights] claim made to the Secretary of State after the 
service of an immigration decision … will result in the withdrawal of 
the decision that carries no right of appeal, and, if necessary, the 
making of another decision … [which] ... will carry an in-country right 
of appeal unless certified.” 

The manoeuvre so described was referred to in the argument before us as “the Nirula 
work-around”.  The effect is – or was – that even if a human rights claim was made 
only after the section 10 decision (or indeed after the appeal to the FTT was lodged) 
an in-country appeal would under the pre-2014 Act regime be made available.   
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102. Ms Giovannetti said that the policy described in Nirula remained in place at all 
material times, and I think also (though I am not entirely clear about this) that it 
remains in place today.  However, that needs some unpacking.  Although no doubt it 
is correct in respect of the period prior to the 2014 Act regime taking effect, I cannot 
see the relevance of the policy as regards the period thereafter.  Although under the 
old regime the withdrawal of the old section 10 decision and its replacement by a new 
post-claim decision was necessary in order to afford the person affected an in-country 
appeal, that is no longer the case.  The right to an in-country appeal is generated by 
the refusal of the human rights claim and it is against that refusal that the appeal lies 
(see para. 19 above).  That is the case irrespective of what happens to the original 
section 10 decision, and there is accordingly no need for that decision to be 
withdrawn.  On analysis, therefore, Ms Giovannetti’s contention that the Appellants 
still have access to an in-country right of appeal does not, under the new regime, 
depend on the Nirula work-around but on the fact that they can make a human rights 
claim and appeal against its refusal when and if that occurs. 

103. Thus, to summarise, Ms Giovannetti’s case should be analysed as being that: 

(a) as long as the old regime remained in effect, the Appellants could have 
triggered a right to an in-country appeal against the section 10 decision simply 
by making a human rights claim – relying on the Nirula work-around if the 
claim post-dated the notice; and 

(b) once the new regime came into effect, they could and can acquire a right to an 
in-country appeal by making a human rights claim challenging the decision to 
remove them and, if and when it is refused, appealing against that refusal.  

Although the position under the new regime is for that reason relevant to the issues 
before us, despite the initial decisions in the Appellants’ case being made under the 
old regime, Ms Giovannetti discouraged us from considering the position as regards a 
case where the initial decision was made after the coming into effect of the 2014 Act, 
since no such case is before us.   I accept that we should not do so (save to the extent 
necessary in Mr Ahsan’s case). 

104. Ms Giovannetti emphasised that the availability of that route was subject to the right 
of the Secretary of State to certify any human rights claim made, under section 94 (2) 
of the 2002 Act in its pre-2014 Act form and section 94 (1) of the Act in its current 
form.  But she said that that was unobjectionable.  If the claim was indeed clearly 
unfounded, there could be no objection to it having to be pursued from abroad, even if 
such an appeal was not properly effective.  She referred to the decision of the ECHR 
in De Souza Ribeiro v France (2014) 59 EHRR 10, at para. 83.  She also emphasised 
that Lord Wilson had made it clear in Kiarie and Byndloss that it was fundamental to 
his analysis that the claims in those cases had not been certified under section 94 (2) 
(see para. 49 above).  If in a particular case the claim had been wrongly certified, the 
claimant’s rights were protected by the availability of judicial review.  This was not in 
fact controversial.  Mr Knafler accepted that if a human rights claim was properly 
certified as wholly unfounded an appellant could not object to having to pursue it 
from out of country.  

105. It is not on the face of it relevant to Ms Giovannetti’s argument whether any of the 
Appellants had in fact made a human rights claim at the time that they brought their 
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judicial review proceedings, or at the time that permission was refused, or whether 
they have done so subsequently: what matters is that they were, and remain, entitled 
to do so.  However she set out in some detail what she said the position was about 
human rights claims in each of the three cases, and it is convenient to deal with that at 
this stage. 

106. Harwinder Kaur.  It is not suggested that HK had made a human rights claim prior to 
the issue of the present proceedings.  In section 4 of the claim form, however, which 
asks whether the claim includes any issues arising from the Human Rights Act 1998, 
and if so which article of the Convention is said to have been breached, the “Yes” box 
is ticked and article 8 is identified as the relevant article – although the Grounds, 
which are elaborately pleaded, make no reference to HK’s Convention rights in any 
way.  Mr Knafler submitted that the mention in section 4 of the claim form constituted 
the making of a human rights claim within the meaning of section 113.  I cannot 
accept that a merely formulaic reference to article 8 of that kind is sufficient.  
Although the statute does not prescribe the degree of detail in which a human rights 
claim must be advanced, it is in my view necessarily implicit in the concept of making 
such a claim that at least the nature of the breach alleged should be identified.  
However, as noted above, on 19 October 2016 HK’s solicitors submitted to the 
Secretary of State what was described as the submission of a fresh claim applying for 
leave to remain.  This explicitly relied on the private and family lives of HK and her 
husband and children, and Ms Giovannetti accepted that it constitutes a human rights 
claim.  No decision has been made on that application.  

107. Rajwant Kaur.  Ms Giovannetti submitted that RK did not make a relevant human 
rights claim at any time prior to the issue of her judicial review claim or at any stage 
in the proceedings before the UT.  Mr Biggs argued that the reliance on article 8 in the 
second of her two earlier tribunal cases (see para. 59 above) constituted a human 
rights claim for these purposes.  That cannot be right: the claim was made for the 
purpose of proceedings in which she had succeeded and was not at the date of the 
section 10 decision an extant claim requiring determination.  However, in a witness 
statement dated 4 September 2017 lodged for the purpose of her appeal to this Court 
RK does give evidence, albeit very briefly, of some “personal and family 
circumstances”.  There is no express invocation of article 8, but Ms Giovannetti was 
content to treat this as raising a human rights claim, while pointing out that there was 
no explanation for why it had not been made earlier.  

108. Ataullah Faruk.  It is not suggested that AF had made a human rights claim prior to 
the issue of his judicial review proceedings.  There is, as in HK’s case, a bare 
indication in section 4 of his claim form that an issue under article 8 of the 
Convention arises, but no such case is made in the Grounds, which are, again, very 
fully pleaded.  Mr Malik did not advance any submissions about whether that was 
sufficient to amount to the making of a human rights claim; but in my view it was not, 
for the reasons I have given in HK’s case.  However, it is accepted that such a claim 
was made in January 2016: see para. 68 above.    

The Appellants’ Response  

109. The Appellants’ response to Ms Giovannetti’s case on the human rights claim issue 
differed as between Mr Knafler on the one hand and Mr Malik and Mr Biggs on the 
other.  I take them in turn. 
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110. Mr Knafler acknowledged that in an appropriate case the route proposed by Ms 
Giovannetti might indeed constitute an appropriate alternative remedy.  Specifically, 
if at the time that the Upper Tribunal was deciding whether to grant permission to 
apply for judicial review of a section 10 decision the applicant had made a human 
rights claim (for example, in his or her grounds) and the Secretary of State had in her 
turn made a new decision which attracted an in-country appeal, then it might indeed 
be legitimate to refuse permission.  But he said that that had not happened in HK’s 
case.  He did in fact contend, as noted at para. 106 above, that HK had made a human 
rights claim in her claim form, which had not led the Secretary of State to make a new 
decision.  But even if he were wrong about that – as I have held he is – the fact 
remained that at the time that permission was considered there had been no refusal of 
a human rights claim such as to generate a right to an in-country appeal.   

111. Mr Knafler submitted that even where a human rights claim had been made, but not 
yet refused, it would be wrong in principle to refuse permission to apply for judicial 
review on the basis that it could be assumed that a decision would be made 
eventually.  There was no guarantee that the Secretary of State would act with 
reasonable promptitude.  She acknowledged no obligation to do so, and it was 
notorious that decision-taking in the Home Office could be very slow: it was to be 
noted that no decision had yet been made on HK’s claim made in October 2016.  The 
matter was wholly out of an applicant’s hands.   Mr Knafler reminded us of the grave 
consequences of the service of a section 10 notice as summarised at para. 9 above.  
There was a serious risk of persons with a viable challenge to their removal being 
forced in practice to abandon it and leave the country because they could not get o n 
with their lives; and indeed the Secretary of State would have an incentive to delay a 
decision in the hope that that would occur.  

112.  Mr Malik and Mr Biggs took a more radical position.  They focused on the fact that 
any in-country appeal under the post-October 2014 regime afforded by following Ms 
Giovannetti’s route would, necessarily, not be an appeal against the section 10 
decision itself but only against the refusal of the human rights claim, which is a 
different decision.  Such an appeal could not be an adequate alternative remedy to the 
quashing of the section 10 notice by way of judicial review.  There were two strands 
to their submissions in this regard.  

113. First, Mr Biggs in particular submitted that persons against whom a finding of 
deception was made by the Secretary of State were entitled as a matter of justice to a 
judicial decision about whether that finding was justified, both because of its effect on 
their reputations and because of its specific consequences for future applications for 
leave to enter: see paras. 20-21 above.  A human rights appeal would not necessarily 
achieve that outcome.  It is true that if (a) the tribunal accepted that the appellant’s 
human rights were engaged by their proposed removal and (b) the only justification 
advanced for the removal were that they had used deception, then that issue would 
have to be determined.  But one or other of those conditions might be absent.  As to 
(a), not every person against whom a decision based on deception is made may have 
established a significant private or family life in this country.  As to (b), the proposed 
removal might be justified on other grounds (as in fact the Secretary of State was 
arguing in Mr Ahsan’s case – see para. 150 below).   

114. Second, the section 10 notice had the specific consequences in law identified at para. 
9 above – including that if the person served with it did not leave the country they 
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would be committing a criminal offence.  If it was wrongly made, that very decision 
needed to be quashed so that those consequences were, as a matter of law, undone.  A 
decision by the tribunal simply that removal would be contrary to their human rights 
would not have that effect.  Mr Biggs illustrated the general point by reference to the 
circumstances of RK’s case.  Her outstanding applica tion for leave to remain 
depended on her having had unbroken leave to remain at the point that she made her 
further application.  If the section 10 decision stood, that would not be the case since 
the effect of section 10 (8) was that her leave was invalidated.  But if that decision 
were quashed she would be able to rely on section 3C of the 1971 Act in the usual 
way.    

Discussion and Conclusion 

115. I start from the position that, other things being equal (though that is an important 
qualification in this case), it is better for the issue whether a person has cheated in 
their TOEIC test to be determined in an appeal to the FTT rather than by way of 
judicial review proceedings in the UT.  The FTT is, generally, the more appropriate 
forum for the determination of disputed issues of primary fact, and as a matter of the 
best use of judicial resources the UT ought not to be burdened with cases that could 
properly be determined in the FTT.  That approach is reinforced by the consideration 
that Parliament specifically provided for appeals against section 10 decisions to be 
heard in the FTT, albeit out-of-country.  (The FTT is also, though this is perhaps a 
neutral point, a jurisdiction where costs are not normally awarded.)   

116. Of course, as already established, the direct route to the FTT by way of an old-style 
appeal against the section 10 decision itself would not provide an effective remedy in 
these cases, because it is out-of-country.  The question before us is whether a different 
route to the FTT (in-country), via a human rights appeal, constitutes an appropriate 
available remedy.  In my judgment, it may do, if but only if all of the following 
conditions are satisfied: 

(A) It must be clear that on such an appeal the FTT will determine whether the 
appellant used deception as alleged in the section 10 notice. 

(B) It must be clear that if the finding of deception is overturned the appellant will, 
as a matter of substance, be in no worse position than if the section 10 decision 
had been quashed in judicial review proceedings.  

(C) The position at the date of the permission decision must be either that a human 
rights claim has been refused (but not certified), so that the applicant is in a 
position to mount an immediate human rights appeal, or that the applicant has 
failed to accept an offer from the Secretary of State to decide a human rights 
claim promptly so that a human rights appeal would become available. 

If those conditions are satisfied, the UT would in my view normally be entitled to 
refuse permission to apply for judicial review – though it is impossible to predict the 
idiosyncrasies of particular cases, and I should not be regarded as laying down a hard-
and-fast rule.  I should say something more about each of the conditions. 

117. As for (A), if in a case of this kind permission were given to apply for judicial review 
of the section 10 decision, the applicant would obtain a judicial determination of 
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whether he or she did or did not cheat in their TOEIC test, since that is a matter of 
precedent fact on which the lawfulness of the decision depends.  I regard the right to 
such a determination as a matter of real value because of the potentially grave other 
consequences of an official finding of that character, as identified at paras. 20-21 
above, even where (untypically) it is not, or no longer, central to any removal 
decision.  However an appellant would prima facie also obtain such a determination 
in a human rights appeal.  The tribunal would of course have to decide the deception 
issue for itself rather than simply review the Secretary of State’s finding on rationality 
grounds, and the appeal would to that extent be an appropriate alternative.  But if 
there is any risk that the appeal will be determined on a basis which does not require 
such a determination, e.g. for the reasons suggested by Mr Biggs at para. 113 above, 
that will not be the case. 

118. I should say, for the avoidance of doubt, that the reasoning in the previous paragraph 
does not mean that in every case where a finding of deception is made the subject of 
that finding is entitled to a judicial determination of the truth of the allegation.  
Whether it does so will depend on the legal context in which the question arises, 
including whether it is material to a human rights claim.  That there are cases where 
only a rationality review is available is illustrated by Giri (see para. 43 above)11.  Ms 
Giovannetti was asked by the Court whether an appellant was entitled to pursue a 
challenge to a deception finding in its own right, irrespective of its impact on the 
question of leave to remain or potential removal.  She said that in principle they 
would be, but she submitted, relying on Giri, that such a challenge could only be on 
Wednesbury grounds.12 

119. I turn to condition (B).  Mr Biggs must be right that where the FTT on a human rights 
appeal finds that the appellant did not cheat, that will not formally lead to the reversal 
of the section 10 decision: that is a different and prior decision which will not as such 
be the subject of the appeal.  In contrast, a successful judicial review challenge would 
lead to the section 10 decision being quashed.  But I would not regard that difference 
as necessarily conclusive.  This is an area where we should be concerned with 
substance rather than form.  I would regard the crucial question as being whether the 
fact that the section 10 decision remained formally in place – so that leave to remain 
was still formally “invalidated” (see section 10 (8)) – would leave an appellant worse 
off as a matter of substance than if the decision had been quashed.  Unfortunately this 
aspect was not explored in the oral submissions as fully as it might have been, no 

                                                 
11  NB, however, that in Kiarie and Byndloss Lord Wilson specifically distinguished Giri on the 

basis that it “did not engage the court’s duty under section 6 of the 1998 Act”: see paras. 45-
46 (p. 2396 B-C). 

 
12  I record in this connection that in NA’s judicial review grounds Mr Ó Ceallaigh argued that 

the effect on his reputation of the deception finding was sufficient in itself to engage his 
article 8 rights: he referred to the decisions of the European Court of Human Rights in Pfeifer 
v Austria (2009) 48 EHRR 8 and Axel Springer SA v Germany [2012] ECHR 227; and if that 
were correct a question might arise as to what form of review should be available where that 
right was claimed to have been breached.  In her skeleton argument for the appeal Ms 
Giovannetti submitted that those decisions had no application in NA’s case, and she would no 
doubt make the same submission in the cases of the section 10 Appellants.  But no attempt 
was made to rely on this aspect of article 8 in the ir skeleton arguments or in the oral 
submissions, and I express no view about it.  
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doubt as a result of the late emergence of the human rights claim issue ; and the 
guidance I can give must be rather tentative.   

120. The starting-point is that it seems to me clear that if on a human rights appeal an 
appellant were found not to have cheated, which inevitably means that the section 10 
decision had been wrong, the Secretary of State would be obliged to deal with him or 
her thereafter so far as possible as if that error had not been made, i.e. as if their leave 
to remain had not been invalidated.13  In a straightforward case, for example, she 
could and should make a fresh grant of leave to remain equivalent to that which had 
been invalidated.  She could also, and other things being equal should, exercise any 
relevant future discretion, if necessary “outside the Rules”, on the basis that the 
appellant had in fact had leave to remain in the relevant period notwithstanding that 
formally that leave remained invalidated.  (I accept that how to exercise such a 
discretion would not always be easy, since it is not always possible to reconstruct the 
world as it would have been; but that problem would arise even if the decision were 
quashed on judicial review14.)  If it were clear that in those ways the successful 
appellant could be put in substantially the same position as if the section 10 decision 
had been quashed, I can see no reason in principle why that should not be taken into 
account in deciding whether a human rights appeal would constitute an appropriate 
alternative remedy.  To pick up a particular point relied on by Mr Biggs, I do not 
regard the fact that a person commits a criminal offence by remaining in the UK from 
(apparently) the moment of service of a section 10 notice as constituting a substantial 
detriment such that he is absolutely entitled to seek to have the notice quashed, at least 
in circumstances where there has been no prosecution.  (It is also irrelevant that the 
appellant may have suffered collateral consequences from the section 10 decision on 
the basis that his or her leave has been invalidated, such as losing their job; past 
damage of that kind cannot alas cannot be remedied by either kind of proceeding.)   

121. So far so good, but the law in this area is very complicated and I am not confident that 
all its ramifications were fully explored before us.  I do not feel in a position to say 
definitively that the Secretary of State will always be able to exercise her discretion, 
in the aftermath of a successful human rights appeal, so as to achieve the same 
substantive result as the formal quashing of the section 10 decision.   There may, for 
example, be legislation (i.e. primary or secondary legislation rather than simply the 
Rules) which would result in the appellant having to be differently treated depending 
on whether he or she had leave to remain during a particular period.  If there were any 
real doubt about whether in a given case a successful human rights appeal would be as 
effective as the formal quashing of the section 10 decision the applicant should have 
the benefit of that doubt and be permitted to pursue judicial review proceedings. 

122. As for condition (C), I believe Mr Knafler was right to concede that if at the 
permission stage a human rights claim has already been made and refused, so that the 
claimant could appeal forthwith, then the UT would be entitled to refuse permission 
on the basis that an appropriate alternative remedy was available (assuming that the 
other two conditions are satisfied).  That would lead to the crucial question being 
determined in what I believe to be the most appropriate forum.   

                                                 
13  Examples of Ms Giovannetti and the Treasury Solicitor acknowledging this principle appear 

at para. 133 below. 
 
14     Or indeed reversed on an old-style appeal against the section 10 decision itself. 
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123. However I also agree with Mr Knafler (subject to the point next considered) that it 
would be wrong to refuse permission where a human rights claim had been made but 
not yet refused.  That would mean refusing permission on the basis, not that an 
alternative remedy was in fact available, but that it would become available at some 
uncertain date in the future.  I regard that as wrong in principle, since the applicant is 
left entirely in the hands of the Secretary of State and may have to pass many weeks 
or months in limbo. 

124. The remaining question is what the position is if no human rights claim has been 
made at all: the Secretary of State cannot decide a claim which has not been made.  
Given the complexity of the law in this area, I am not prepared to be critical of an 
applicant who has brought judicial review proceedings challenging a section 10 
decision under the pre-2014 Act regime but who has not appreciated the possible 
procedural value of also making a human rights claim.  Under that regime the making 
of such a claim would not, so far as the statute was concerned, have entitled him or 
her to an in-country appeal, because the claim would necessarily have post-dated the 
decision; only the most sophisticated might have been aware of the Nirula work-
around.  Nor do I think it is reasonable to expect them to have re-assessed the position 
following the coming into force of the new regime.  However, the position would in 
my view be different if this route to an in-country appeal – in what I believe to be 
inherently the more appropriate forum – had been expressly offered to them by the 
Secretary of State and unreasonably refused.   If the Home Office were to invite a 
judicial review applicant to make a human rights claim and undertake to consider 
such a claim and reach a decision within a reasonably short period (say 28 days), and 
that offer were not accepted, I would regard it as legitimate for the UT to refuse 
permission – assuming that the other conditions were satisfied – on the basis that an 
in-country appeal was potentially available and that the only reason why it was not yet 
actually available was the applicant’s own inaction.  

125. The position is of course different if a human rights claim has already been made and 
certified.  In such a case the claimant’s right to an in-country appeal must depend on a 
challenge to the certification decision: see para. 104 above. 

126. I turn to consider whether those conditions are satisfied in these three cases.  
Condition (C) is plainly not.  HK made a human rights claim over a year ago but no 
decision has been made.15  RK has now, albeit very belatedly, made such a claim, but 
there has been no offer by the Secretary of State to deal with it within a short 
timescale.  AF has also made such a claim, but it has been certified.  The question 
whether conditions (A) and (B) are met does not therefore arise.  However, on the 
face of it condition (A) would appear to be met in all three cases, since we were not 
made aware of any other issue in any of them that might make it unnecessary to 
decide if the Appellant had cheated.  As regards (B), my provisional view is that the 
particular problem in RK’s case raised by Mr Biggs (see para. 114 above) could have 
been satisfactorily met by the Secretary of State treating her outstanding application 
as if she had had section 3C leave at the time it was made; but I need not express a 
concluded view.) 

                                                 
15  I appreciate that the delay may not be culpable: perhaps the Secretary of State wanted to await 

the outcome of these proceedings.  But the end result is what it is. 
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127. It follows that I do not believe that permission to apply for judicial review should be 
refused on the basis that the Appellants have an alternative remedy in the shape of a 
human rights appeal. 

Concluding Observations 

128. We have been told that a large number of applications to the UT for permission to 
apply for judicial review have been stayed pending the outcome in these appeals.  It 
follows from the foregoing discussion that decisions may still have to be taken on a 
case-by-case basis about whether a human rights appeal does in the circumstances of 
the particular case afford an appropriate alternative to proceeding by way of judicial 
review.  That produces a less clear-cut outcome than a blanket decision that a human 
rights appeal either is always or is never an appropriate alternative remedy; but I am 
afraid that cannot be helped.  The Secretary of State may in the end, after 
consideration of this judgment, prefer not to take the point; but that must be for her 
assessment.  If she does take it in all or some cases, she will no doubt wish to consider 
how best to ensure that applicants are made aware of the availability, or potential 
availability, of a human rights appeal in their particular cases.  And it may be that 
some applicants, once they are made aware of that option, may positively prefer to 
pursue it.  But none of these are matters that we can dictate.  

129. It is worth reflecting briefly on how this very messy and unsatisfactory state of affairs 
has arisen.  It seems to be the product of three factors operating together:  

(1) First, the basic route of challenge to a section 10 decision provided for by the 
legislation is by way of an out-of-country appeal, in circumstances where such 
an appeal does not, in cases like these, afford access to justice.  

(2) Second, although the legislation as it stood before the 2014 Act allowed for an 
in-country appeal where a human rights claim had been made, that route was 
not available in these cases because the claim had to have been made before the 
decision was taken, and the Secretary of State served the sec tion 10 notices 
without any prior warning, giving no opportunity to make a human rights claim 
first.  There may have been good reasons for her taking that course, though 
when we put the point to Ms Giovannetti her instructions did not enable her to 
say more than that there had been careful consideration by the Home Office of 
what was the best way of proceeding.16   

(3) Third, although under the old legislation that problem could have been resolved 
by use of the Nirula work-around, the structural changes effected by the 2014 
Act closed off that route.  An in-country appeal is now only (arguably) available 
by appealing against a different decision, which inevitably leads to the 
complications discussed above. 

                                                 
16  She also reminded us that this Court had held in Mehmood and Ali that it was not unlawful for 

the Secretary of State not to have given the appellants the opportunity to respond to the 
allegations of cheating before she made the section 10 decisions (see para. 72 (p. 480 D-F)).  
That is true as far as it goes, but the point in issue was different.   
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It would be useless, even if we were in a position fairly to do so, to attribute blame for 
all this.  I would only observe that it is a yet further illustration of the difficulty and 
complexity of the law in this area. 

(7) THE ADDITIONAL POINTS IN MR FARUK’S CASE 

130. As noted above, Sir Stephen Silber gave AF permission to appeal not on the basis of 
the more general grounds in HK’s and RK’s cases, although he has since adopted 
those grounds, but on the basis of two reasons peculiar to his case which were said to 
constitute “special and exceptional factors” of the kind recognised in the Lim line of 
cases.  These continued to be relied on by Mr Malik by way of fallback.  I take them 
in turn. 

131. The first depended on an e-mail exchange between the Home Office and ETS in 2012, 
when AF’s application to extend his leave to remain was being considered: copies 
were eventually disclosed as a result of a subject access request.  In the exchange ETS 
was asked by the Home Office to “verify” the information contained in the TOEIC 
test certificate which AF had submitted in support of that application.  It replied 
saying that the details in question “have been verified and are correct”.  It is AF’s case 
that that exchange constituted evidence that he had in fact taken the test in person and 
that it was a breach of the Secretary of State’s duty of candour that it had not been 
disclosed in the present proceedings prior to the refusal of permission by the Upper 
Tribunal.  This contention seems to me obviously ill- founded.  The only reasonable 
reading of the exchange, which pre-dates the Panorama revelations by over a year, is 
that it was not directed to establishing that AF had taken the test personally but was 
simply a routine enquiry to establish that the test certificate was a genuine record of 
his scores. 

132. The second stemmed from the fact that AF had a pending application for an extension 
of his leave to remain at the time that the section 10 notice was served.  It was said 
that but for the allegation of cheating that application would have been granted, and 
that it would have led to his accruing ten years lawful residence in 2016 and 
qualifying for indefinite leave to remain.  Mr Malik’s point was not that the 
invalidation of AF’s existing leave to remain by the service of the notice would 
deprive him of that opportunity: as I understand it, he acknowledged that if the appeal 
succeeded the status quo ante would be restored.  Rather, it was that if he had to leave 
the country in order to pursue his appeal he would cease to be able to show ten years’ 
continuous residence.  Ms Giovannetti’s response was that the Secretary of State 
acknowledged that, if on an out-of-country appeal the FTT found that AF had not 
cheated, she would be obliged to proceed in any application under the Rules on the 
basis that the section 10 notice was wrongly given and that AF would have accrued 
the necessary ten years.  I see no reason to go behind that assurance, and if this had 
been the only basis of AF’s appeal I would have dismissed it.  

133. I should add for completeness that in her witness statement lodged for the purpose of 
his appeal AF’s solicitor, Ms Shah, recounted in some detail the experience of a 
different client, a Mrs Shah, who had brought an out-of-country appeal in a TOEIC 
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case and had succeeded17.  Ms Shah says that when she asked the Home Office “to 
reinstate Mrs Shah’s previous visa status” – the “invalidated” leave not having 
expired – she was told that she would have to apply for entry clearance in the usual 
way and show that she qualified under an appropriate category.  That decision is now 
itself being challenged by way of judicial review.  Ms Shah’s point was that if AF 
returned to Bangladesh in order to pursue his appeal he would presumably be treated 
in the same way and be deprived of – or at least unjustifiably hampered in achieving – 
the fruits of his victory.  A similar point, based on the case of a Mr Patel, was made in 
evidence from Mr Khan of HK’s solicitors.   There was some discussion of this point 
in oral submissions.  Ms Giovannetti said that she was unable to comment on the 
particular cases referred to but acknowledged that the Secretary of State ought to take 
whatever steps were possible to restore successful out-of-country appellants to the 
position that they would have been in but for the impugned decision.  After the 
conclusion of the hearing the Treasury Solicitor on 30 October 2017 wrote to the 
Court as follows: 

 “… I have been asked to clarify my client’s position in circumstances 
where an out of country appeal has taken place and the Tribunal has 
allowed the Migrant’s appeal and, in doing so, has found against the 
Secretary of State. 
 
For the avoidance of doubt in such circumstances, the Secretary of 
State accepts that she is bound by the findings of the Tribunal in a 
successful out of-country appeal and that any detriment to the 
appellant should be minimised as far as possible.  This is likely to 
include the need to grant entry clearance.  
 
The Secretary of State will use her best endeavours to ensure that 
appropriate steps are taken to give effect to the Tribunal’s decision.” 

It is not necessary or appropriate for this Court to express an opinion on any disputed 
matters that do not arise in these appeals and were not the subject of argument.  But I 
hope that the Secretary of State will indeed ensure that Entry Clearance Officers are 
properly aware of the need to give full effect to decisions of the FTT and UT.   

CONCLUSION ON THE SECTION 10 APPEALS 

134. I would allow all three appeals and give permission to the Appellants to apply for 
judicial review of the section 10 decisions in their cases and thus, in that context, for a 
determination of the question whether they cheated in their TOEIC tests.  I would 
remit the cases to the UT for that purpose.  In AF’s case consideration will need to be 
given to how those proceedings relate to his stayed application in relation to the 
certification of his subsequent human rights claim.  

 

 

                                                 
17  This was a case where, remarkably, the Secretary of State had failed to lodge even the 

evidence of Ms Collins and Mr Millington, let alone any look-up evidence, and was refused 
an adjournment in order to do so. 
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(B)    MR AHSAN’S APPEAL 

THE FACTS AND THE PROCEDURAL HISTORY 

135. NA is a Pakistani national, now aged 30.  He came to this country on 23 August 2006 
on a student visa valid until 30 November 2007.  His leave was extended on various 
occasions.  In support of applications made on 2 October 2012 and 26 July 2013 he 
submitted a TOEIC test certificate issued by Colwell College in London on the basis 
of a test taken on 27 June 2012.  The most recent grant of leave was to 19 June 2015.   

136. In August 2014 the licence of NA’s sponsoring college was revoked.  On 23 October 
he made a further application for leave to remain on the basis of continuing his studies 
at a different college, the Centre of Training and Management (“CTM”).  It is 
common ground that while that application was pending he enjoyed leave to remain 
under section 3C of the 1971 Act.     

137. In the meantime, on 28 October 2014 the Home Office wrote to NA enclosing a 
section 10 notice dated 24 October notifying him that he was liable for removal on the 
basis that he had used a proxy for the tests on whose results he had relied in his 2012 
and 2013 applications.  The notice was in essentially the same terms as in the cases  of 
the section 10 Appellants.  In fact it was invalid because under the applicable 
commencement provisions NA’s case fell under the 2014 Act regime, under which, as 
we have seen, section 10 in its original form had been replaced.  

138. On 9 February 2015 NA commenced judicial review proceedings challenging the 
section 10 decision.  The grounds contained an explicit statement that he had taken 
the TOEIC test himself and advanced at least some reasons in support of that 
statement.  By that time the Secretary of State had appreciated that the section 10 
decision was invalid.  The proceedings were accordingly compromised by a consent 
order dated 6 May.  By the recitals to that order the Secretary of State (a) agreed to 
withdraw the section 10 notice; (b) acknowledged that she had to consider the 
outstanding application of 23 October 2014; (c) allowed NA a further 60 days to 
update that application; and (d) confirmed that he “has been and remains on section 
3C leave since he submitted his application” (I have slightly re-ordered those points 
for ease of summary). 

139. On 17 June 2015 NA’s solicitors, Maliks & Khan (“MK”), wrote to the Home Office 
purportedly submitting updated information in accordance with recital (c) of the order 
of 6 May.  As I understand it, the original purpose of that recital was to enable NA to 
submit a fresh application supported by a CAS from CMT; but that proved impossible 
because, as MK explained in the letter, CMT’s licence had been revoked on 12 June.  
They asked for a further 60 days to enable him to find a new sponsor.  But they also 
indicated that NA was submitting a separate application on form FLR (FP) seeking 
leave to remain “due to the extensive private life he has established under Article 8 of 
the ECHR”.  

140.  That application was submitted under cover of a further letter from MK dated 22 
June 2015, which asks that it be accepted as a “variation” of the extant application.  
Form FLR (FP) is described on its face as appropriate for an application for leave to 
remain based either on family life as a parent or partner or on “private life in the UK 
(10 year route)”: qualification by the last of those routes at least would entitle the 
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applicant to indefinite leave to remain under paragraph 276DE of the Immigration 
Rules.  NA had no child or partner, and he had been in the UK for less than nine 
years, so the form does not appear very apposite.  The way it is completed yields 
almost no information about the basis on which the application is made18, but I 
assume that the terms of MK’s covering letter are intended to be incorporated.  These 
are somewhat diffuse but they appear to say that the application is for leave to remain 
(not specified as being indefinite leave) under article 8 outside the Rules and/or as a 
matter of common law fairness.  The basis of the application is explained as follows: 

“The Applicant seeks to extend his stay in the UK in order for him to 
complete his education in the United Kingdom. 
 
The Applicant came to the UK to complete his studies.  The Applicant 
came to the UK at the age of 18 and is now 27 years old. 
 
The Applicant has invested a lot of time and money on his education 
in the UK.  Therefore, it is unfair for the client to go back to Pakistan 
without completing his education.   
 
The Applicant’s current Tier 4 institution licence has been revoked 
and therefore, the Applicant cannot rely on the CAS submitted in his 
last Application for extension as a Tier 4 Student.  The Applicant 
cannot be held responsible for the Home Office revoking the Tier 4 
Sponsors Licence.  The Applicant has not contributed and is at no 
fault in the revocation of the Licence.  The Applicant is not able to 
complete his education to the end due to this recent hindrance by his 
Tier 4 Sponsor.” 

MK then refer to the well-known decision of the UT (Blake P and UTJ Batiste) in 
Patel v Secretary of State for the Home Department  [2011] UKUT 00211 (IAC).  
That decision establishes, in short, that in cases where a sponsor’s licence has been 
revoked a student ought generally to be given an extension of leave sufficient to give 
him or her a reasonable opportunity to make an application to vary their current leave 
by naming a new sponsor; and that an extension of 60 days would be sufficient for 
that purpose.  They continue: 

“Therefore, as per the judgment, the appellant ought to have been 
afforded a reasonable opportunity to vary the application under s. 
3C(5) Immigration Act 1971 by identifying a new sponsor before the 
application is determined.  However, the Applicant is unable to secure 
a new Tier 4 sponsor without having current valid leave.  The 
Applicant has approached a number of Tier 4 institutions however 
they have declined to issue the Applicant a valid CAS for the purpose 
of continuing with his education.  Due to recent restrictions placed on 
Tier 4 Sponsor’s by the SSHD most college/universities are reluctant 
to take on students that have no valid leave or where the students 
previous Sponsor has had their Licence revoked.” 

                                                 
18  There appear to have been one or more attachments which may have contained such details, 

but they are not in the bundle.  
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This passage is rather obscure, but I understand it to raise a different point than 
merely needing a further 60 days: what appears to being said is that sponsors will not 
issue a CAS on the basis of section 3C leave only.  

141. I do not understand why MK advanced the application for further leave to remain in 
the way they did.  Seeking to rely on the original application of October 2014, as 
varied by the application on form FLR (FP)19, itself glossed by the terms of the 
covering letter, was a recipe for confusion.  Nevertheless it is adequately clear that a, 
if not the, central thrust of the application was that NA was entitled under article 8 to 
leave to remain for a sufficient time to find a new sponsor and to complete his studies 
thereafter.  It was on any view a human rights claim within the meaning of section 
113 of the 2002 Act.  

142. By a decision dated 31 December 2015 NA’s application was refused.  The reasoning 
in the decision letter proceeds methodically through the various bases of application 
for which form FLR (FP) is designed.  This results in a fair amount of repetition, but 
the reasons can for present purposes be sufficiently summarised as follows: 

(1) NA did not qualify under any of the positive provisions of the Immigration 
Rules relating to private or family life.  In particular, so far as private life was 
concerned he had not been in the UK for ten years. 

(2) In any event his application would fall for refusal under the suitability 
provisions of Appendix FM (which apply also to private life claims) because he 
had relied on a fraudulently obtained TOEIC certificate: the allegation that he 
had used a proxy for the spoken English part of the test was in substantially 
identical terms to those in the abortive section 10 notice, and I need not set them 
out here.  No reference is made to his denials in the compromised judicial 
review proceedings. 

(3) There were no exceptional circumstances justifying the grant of leave to remain 
under article 8 outside the Rules.  In that connection the letter says, among other 
things: 

“You have stated that you wish to study in the UK. This has been 
carefully considered. However, it is open to you to return to 
Pakistan and pursue your studies there. Alternatively, you can 
apply for entry clearance from Pakistan to study under the 
appropriate route.” 

143. The decision letter concluded with a certification decision in the following terms: 

“After consideration of all the evidence available, your claim has been 
certified under section 94(3) of the Nationality, Immigration and 
Asylum Act 2002 because the Secretary of State is not satisfied that it 
is not clearly unfounded.  This is because you lived in Pakistan for 18 
years before entering the UK and have stated that you have family 

                                                 
19  When this judgment was circulated in draft we were told that form FLR (FP) was selected 

because there is no other appropriate form.   
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there.  It is therefore not considered that it would be reasonable to 
expect you to return to Pakistan as explained above.” 

(The reference to section 94 (3) must be an error, since sub-section (3) has no 
application to NA’s case.  But the case has proceeded on the basis that the intended 
reference is to sub-section (1).)  The letter explains that the effect of that certification 
is that NA’s right to a human rights appeal could only be pursued from outside the 
UK. 

144. It will be noted that the reasons given for the certification focus entirely on the fact 
that NA would be able to integrate in Pakistan if returned, which was evidently 
believed to be decisive of his case based on article 8 generally.  Nothing is said about 
his case based on the need for a further period of 60 days (or more) as a result of the 
revocation of CMT’s licence.  Nor is it said that his claim not to have used deception 
was clearly unfounded: indeed, as I have noted, his denials are not referred to at all.   

145. The present proceedings were issued on 31 March 2016.  The only ground pleaded is 
that the certification of NA’s human rights claim was unlawful.  I need not summarise in 
detail the particular contentions advanced under that ground.  It is sufficient to say that it 
is contended that neither NA’s case based on his private life nor his denial that he had 
committed TOEIC fraud could be said to be wholly unfounded.  

146. Permission to apply for judicial review was refused by UTJ Rimington on the papers 
on 14 June 2016, essentially on the basis that, irrespective of the deception issue, it 
was not arguable that NA could be entitled to leave to remain on the basis of his 
private life.      

147. NA renewed his application at an oral hearing before UTJ Kekic on 26 August 2016.  
She refused permission.  Her written summary of her reasons reads: 

“(1)  The evidential burden on the respondent with respect to the 
allegation of deception has been discharged.  
 
(2)    The applicant’s private life application does not meet the 
requirements of the Immigration Rules and does not disclose any 
compelling or exceptional factors which would warrant a grant of 
discretionary leave. 
 
(3)    The applicant has the remedy of pursuing an out of country 
appeal.” 

148. On 10 July 2017 Sir Stephen Silber gave permission to appeal in the same terms as in 
HK’s and RK’s cases, i.e. by reference to Kiarie and Byndloss.   

THE ISSUES 

149. The history of the case has not conduced to the issues being clearly defined in 
advance of the hearing.  The best way of identifying them is to summarise the parties’ 
cases as they appear from the skeleton arguments and the oral submissions.  
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150. I start with how Ms Giovannetti put her case.  In her initial skeleton argument she 
contended that, viewed as a straightforward private life claim based only on the length 
of time that NA had been in the UK, it was, as both UT judges had held, hopeless.  To 
anticipate, I agree; and Mr Knafler did not attempt to argue otherwise.  In her oral 
submissions she addressed the case based on NA’s interest in continuing his 
education, and submitted that that too was hopeless.  This was a case of a not unusual 
type where a student’s college had lost its licence and he had been unable to find 
another college within the 60-day period which Patel had held to be reasonable.  That 
being so, any challenge to the certification on the basis that it was arguable that NA 
had not cheated in his TOEIC test was immaterial, since even if that was the case he 
had no basis for leave to remain. 

151. I turn to Mr Knafler’s submissions.  He contended that it was impossible to hive off 
the deception issue in the way argued for by Ms Giovannetti.  There was plainly an 
arguable issue on the human rights claim which arose from the interruption of NA’s 
studies by the revocation of CTM’s licence.  That had occurred only ten days before 
the letter of 22 June 2015 and on any view NA should have been given 60 days to find 
a new sponsor; but he said that the point raised in the final passage quoted from MK’s 
letter (para. 140 above) might have required a longer grant.  This aspect was not 
addressed in the decision letter and was not the basis of the decision.   

152. That being so, the decision stood or fell by the finding that NA had used deception, 
and the certification of his claim in that regard was indefensible since there was 
clearly an arguable issue as to whether he had cheated as alleged.  Mr Knafler  
reminded us of the well-known authorities on certification, most recently reviewed at 
paras. 48-62 of the judgment of Beatson LJ in R (FR (Albania)) v Secretary of State 
for the Home Department [2016] EWCA Civ 605.  He relied on the many 
observations in the UT and this Court to the effect that the question whether an 
applicant or appellant had cheated was fact-sensitive and could not be decided without 
consideration of their oral evidence.  He also relied on the fact that NA had very 
recently – in mid-August 2017 – sought and obtained a copy of his voice-files and 
that his solicitors, who have been representing him for many years, have made 
witness statements saying that the voice on it is clearly recognisable as his.   

DISCUSSION AND CONCLUSION 

153. The first question is whether NA’s article 8 case was clearly unfounded, so that it is, 
as Ms Giovannetti submits, unnecessary to consider the deception issue at all.  If that 
case were being run on the basis simply of nine years’ residence, together with 
difficulty of re- integration on return, it would be impossible to challenge the 
certification.   But there is of course the more specific case based on the interruption 
of NA’s studies by the successive revocation of the licences of his most recent 
sponsors.  I am doubtful about this.  NA may well have had an arguable case that he 
was entitled to a further 60 days leave in order to find another sponsor, but by the time 
of the Secretary of State’s decision that period had long passed.  On the other hand, 
MK do appear to have been contending that he could not get a CAS unless and until 
leave, other than section 3C leave, was granted.  We were not addressed on the detail 
of all this, and it may be that that argument is spurious.  However, the point was not 
specifically addressed in the decision letter, and it is important to bear in mind that 
this is a certification case and the benefit of any real doubt must go to the appellant.  I 
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am not prepared to say that this aspect of NA’s human rights claim was wholly 
unfounded.  

154. The certification can thus only be upheld on the basis that the case that NA had 
cheated was, in effect, unanswerable.  However, that was not the reason for the 
certification given in the decision letter.  There is the further problem that the letter 
did not advert in any way to NA’s denial of having cheated pleaded in the previous 
judicial review proceedings, let alone seek to explain why any such denial was clearly 
unfounded.  In my judgment those points are sufficient to render the certification 
unlawful.   

155. It is not strictly necessary in those circumstances to consider whether, if the Secretary 
of State had addressed the question, she could reasonably have concluded that the 
case against NA was unanswerable, and accordingly certified that his human rights 
claim was clearly unfounded.  But I find it hard to see how she could have.  It is clear 
from the authorities summarised in FR (Albania) that the question would have to be 
decided on the basis of the information reasonably available to the Secretary of State 
at the time of her decision. The emphasis placed in the case- law on the fact-sensitivity 
of cases of this kind means that any certification will be vulnerable unless it is based 
on a thorough review of the evidence said to demonstrate cheating in the particular 
case, including any denial by the person in question.  I do not see how, on the 
materials apparently available to the Secretary of State at the end of 2015 (being the 
date of the decision in his case), as assessed in the case-law from the following year, 
she could reasonably have been sure that his case that he took the test personally 
would be disbelieved by a tribunal.   

156. I recognise that, as Ms Giovannetti has emphasised, the nature of the available 
evidence has since then changed and that those changes are reflected in the more 
recent case-law.  As I have already said, we were not taken to the evidence in question 
ourselves.  I do not rule out the possibility that it may be capable of supporting 
certification in some cases; but if the Secretary of State intends to certify in any given 
case she will need to confront the repeated admonitions to the effect that these cases 
are fact-sensitive and say with particularity why there is in the circumstances of the 
particular case nonetheless no prospect that the appellant’s oral evidence could 
discharge the evidential burden on them.  I took Ms Giovannetti to be floating the 
possibility that an appeal could not succeed where the claimant had not taken the 
elementary step of obtaining a copy of his or her voice-file.  I accept that that may 
well be a weighty consideration; but I am not prepared to say that it will in all cases 
be decisive.   

157. For those reasons it seems to me that permission to apply for judicial review should 
have been granted in NA’s case, and his appeal should accordingly be allowed.  
Formally, whether permission should have been granted is the only issue before us, 
and the application for judicial review should be remitted to the UT for a substantive 
hearing.  However, the nature of the issue – i.e., essentially, whether NA’s human 
rights claim is arguable – is such that it follows from my reasoning that the 
substantive application also would inevitably succeed, and I would accordingly be 
minded to order now that the certificate be quashed so that NA can proceed with an 
in-country human rights appeal.  I would, however, be prepared to consider any 
representations about that course before making a final order.  
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SUMMARY 

158. I am conscious that the discussion and analysis in the previous 157 paragraphs is very 
elaborate.  In case it is of assistance to practitioners and others I will give a short 
summary of my reasoning on the points of possible wider application raised by these 
appeals.  But I emphasise that any summary of this kind carries the risk of being over-
broad and omitting important subtleties, and on any point of difficulty it is necessary 
to go back to the detailed reasoning.  Since I understand that the judgment is agreed 
by Floyd and Irwin LJJ I will refer to my conclusions as those of the Court:  

(1) In deciding by what route a decision to remove someone on the basis that they 
cheated in a TOEIC test can be challenged, the starting-point is to establish 
whether the decision was made under the 2014 Act regime or its successor.  (If it 
was made prior to 20 October 2014 it will fall under the old regime, and if it was 
made after 5 April 2015 it will fall under the new regime; in between those dates 
the position depends on the effect of the applicable commencement and 
transitional provisions.) 

(2) If the decision falls under the old regime it will have been taken under section 10 
of the 1999 Act in its unamended form.   The person affected by the decision will  
generally have a right only to an out-of-country appeal, under section 82 of the 
2002 Act, read with section 92 (1): they will not, except by unusual chance, have a  
right to an in-country appeal under the “human rights claim” provision of section 
92 (4), because they will not typically have made such a claim prior to the 
removal decision: see para. 15. 

(3) What the Court holds in part (A) – see in particular paras. 72-98 – is that an out-
of-country appeal is not an effective remedy where (a) it would be necessary for 
the appellant to give oral evidence on such an appeal and (b) facilities for him or 
her to do so by video-link from the country to which they will be removed are not 
realistically available.  It accordingly holds, subject to (4) below, that persons 
against whom such a decision is made will be entitled to challenge the decision by 
way of judicial review; that is so whether or not their article 8 rights are enga ged.  
In reaching that conclusion the Court follows the approach of the Supreme Court 
in Kiarie and Byndloss to what are substantially similar circumstances and 
distinguishes its previous decisions in Mehmood and Ali and Sood.  The Court 
finds that both conditions were satisfied in the present cases and observes that 
condition (a) is likely to be satisfied in TOEIC cases generally (see para. 91) and 
that in typical cases condition (b) is likely to be satisfied also (see para. 90).   

(4) Notwithstanding (3), the Court at para. 99-127 accepts that in principle permission 
to proceed by way of judicial review could be refused if the person in question 
could achieve an equivalent remedy by an in-country human rights appeal under 
the 2014 Act regime, subject to the Home Secretary’s power to certify the claim 
as wholly unfounded.  But such a remedy would only be equivalent if the three 
conditions identified at para. 116 above are satisfied, which they were not in these 
cases. 

(5) Part (B) of the judgment concerns a challenge to the certification of a human 
rights claim in a particular case to which the 2014 Act regime applies.  The Court 
finds that the certificate is liable to be quashed.  The decision does not directly 
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depend on the issue of whether the Appellant cheated in his TOEIC test, but the 
Court makes some observations about the appropriateness of certification where 
that is the determinative issue: see para. 156.  

(6) The judgment also discusses the authorities on the extent to which the article 8 
rights of students may be engaged by their removal prior to completion of their 
studies (see paras. 84-88) and the obligations of the Secretary of State to facilitate 
return in cases where a person who has been removed is successful in an out-of-
country appeal (see para. 133). 

Lord Justice Floyd: 

159. I agree. 

Lord Justice Irwin: 

160. I also agree. 

50



 

 

 
 

Neutral Citation Number: [2018] EWCA Civ 1684 
 

Case No: C8/2017/3287 
C8/2017/1385 
C8/2016/3560 

IN THE COURT OF APPEAL (CIVIL DIVISION) 
ON APPEAL FROM THE UPPER TRIBUNAL  
(IMMIGRATION AND ASYLUM CHAMBER) 
 

Royal Courts of Justice 
Strand, London, WC2A 2LL 

 
Date: 17/07/2018 

Before : 
 

LORD JUSTICE McFARLANE 
LORD JUSTICE UNDERHILL 

and 
LORD JUSTICE SINGH 

- - - - - - - - - - - - - - - - - - - - - 
Between : 

 
 (1) Md Ashif Khan 

(2)  Md Monirul Islam 
(3)  Md Safayet Hossain 

1st Appellant 
2nd Appellant 
3rd Appellant 

 - and -  
 Secretary of State for the Home Department Respondent 

 
- - - - - - - - - - - - - - - - - - - - - 
- - - - - - - - - - - - - - - - - - - - - 

 
Stephen Knafler QC and Nick Armstrong (instructed by Bindmans LLP) for the 1st 

Appellant 
Shahadoth Karim (instructed by Hamlet Solicitors LLP) for the 2nd Appellant 

Michael Biggs (instructed by JKR Solicitors) for the 3rd Appellant 
Lisa Giovannetti QC and Rob Harland (instructed by the Government Legal Department) 

for the Respondent 
 

Hearing dates: 26-27 June 2018 
- - - - - - - - - - - - - - - - - - - - - 

Approved Judgment 
 

 

51



Judgment Approved by the court for handing down. Khan and others v SSHD 

 

 

Lord Justice Singh : 

Introduction 

1. These three appeals were listed to be heard together in order to enable this Court to 
address common issues that arise where a person has been accused of obtaining an 
English language certificate known as the Test of English for International 
Communication (“TOEIC”) certificate through the use of deception, in particular by 
using a proxy test-taker.  The result of that test is then submitted in support of an 
application for leave to remain.   

2. The factual background includes the revelations as to widespread fraud which were 
uncovered by the BBC in a Panorama programme.  Consequently the Secretary of 
State decided to curtail leave to remain in a large number of cases and refused 
subsequent applications for leave to remain on the basis that a person had used 
deception.  These have become known as the “ETS” cases after the name of the 
institution which provided the language certificates:  Educational Testing Services.  

3. The legal background includes the recent decision of this Court in Ahsan v Secretary 
of State for the Home Department [2017] EWCA Civ 2009; [2018] INLR 207.  
However, there is one potentially significant legal difference between these cases and 
that of Ahsan.  This arises from the legislative changes made by the Immigration Act 
2014 (“the 2014 Act”).  In particular there will not usually be a statutory right of 
appeal (either from within or from outside the United Kingdom).  Section 10 of the 
Immigration and Asylum Act 1999 was amended by the 2014 Act.  The legislation 
that was considered in Ahsan included section 10 in its earlier pre-2014 form. 

4. On 14 August 2017 Sir Stephen Silber (sitting as a Judge of the Court of Appeal) 
granted permission to appeal in the case of Hossain.  Subsequently, on 1 November 
2017, Hickinbottom LJ granted permission to appeal in the case of Islam and linked 
that case with Hossain to be test cases to address the questions of law which arise 
where (1) there is no right of appeal as a result of the 2014 Act and there is at most 
available an administrative review by the Secretary of State; and (2) the only way of 
challenging a decision of the Secretary of State that a person has used deception is by 
way of judicial review.  On 14 May 2018 Hickinbottom LJ granted permission to 
appeal in the case of Khan and linked that to be heard with the other two cases.   

5. A large number of other cases are pending both in this Court and in the Upper 
Tribunal (Immigration and Asylum Chamber) awaiting the outcome of these appeals.  
We are informed that there at least 86 applications in this Court for permission to 
appeal against decisions of the Upper Tribunal in similar cases; and that there are at 
least 49 such cases which have been stayed by the Upper Tribunal pending judgment 
in these appeals. 

6. A few weeks before the hearing was due to take place the Secretary of State proposed 
that the appeals should be resolved by way of compromise.  Although a hearing was 
still necessary the parties have been able to agree consent orders in each of these three 
appeals, save for the question of costs in the case of Hossain, to which I will return 
later.  Nevertheless, the parties were also agreed that, to the extent that the Court saw 
fit, it would be desirable for this Court to give a short judgment setting out the basis 
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upon which these appeals have been compromised, as this should assist in the conduct 
of other cases. 

Factual background 

Md Ashif Khan 

7. Mr Khan was born on 14 December 1989 and is a national of Bangladesh.  He entered 
the UK on 19 September 2009 with leave to enter as a student.  This was subsequently 
extended as he went on to take a BSc degree in Business Management and an MSc in 
International Business Management.  In order to make those applications Mr Khan 
took an English language test in two parts on 19 June 2012 and 12 July 2012.  The 
Respondent disputes whether he took that test himself.  

8. The Respondent interviewed Mr Khan on 2 July 2014 and 1 April 2015 and found 
him to be credible.  However, the Secretary of State was later informed by ETS that 
the voice files assigned to the applicant did not match his voice and decided to curtail 
his leave to remain on the basis of that information on 15 March 2016.  A replacement 
decision letter, which changed the immigration rule relied upon by the Respondent as 
the basis for the decision, was sent on 20 July 2016.  

9. Mr Khan filed an application for permission to bring a claim for judicial review in the 
Upper Tribunal on 30 August 2016.  UTJ Gleeson refused permission to bring that 
claim on 18 January 2017.  However, on 30 August 2017 UTJ Blum granted 
permission to amend the grounds for judicial review.  The grounds included a request 
that the Upper Tribunal should hear oral evidence when reviewing the factual matters 
underpinning the curtailment decision. 

10. UTJ Perkins refused permission following a renewed application at a hearing on 27 
November 2017. 

11. Mr Khan then applied to this Court for permission to appeal against that refusal.  As I 
have mentioned, on 14 May 2018, Hickinbottom LJ granted permission to appeal. 

 

Md Monirul Islam 

12. Mr Islam was born on 6 January 1984 and is also a national of Bangladesh.  He 
entered the UK on 29 September 2009 with leave as a student, which was 
subsequently extended.  On 16 September 2015 the Respondent curtailed his leave to 
remain with immediate effect on the basis that he had fraudulently obtained a TOEIC 
certificate used to support an application for leave to remain made on 19 October 
2012.   

13. Mr Islam applied for permission to bring a claim for judicial review in the Upper 
Tribunal on 8 December 2015.   

14. Permission to bring that claim was refused on the papers by UTJ Warr on 3 February 
2016.  Permission was subsequently granted on 7 March 2016 by UTJ Kekic 
following a renewed application at an oral hearing. 

53



Judgment Approved by the court for handing down. Khan and others v SSHD 

 

 

15. However, the substantive claim for judicial review was dismissed by UTJ McWilliam 
following a hearing on 22 March 2017.  

16. As I have mentioned, permission to appeal to this Court was granted by Hickinbottom 
LJ on 1 November 2017. 

 

Md Safayet Hossain 

17. Mr Hossain was born on 1 April 1989 and is also a national of Bangladesh.  He 
entered the UK on 10 September 2009 with leave as a student, which was extended 
twice until September 2015.  A third application to extend leave to remain in order to 
undertake an MBA course was refused by the Respondent on 25 September 2015 on 
the basis that Mr Hossain had cheated in an English language test in 2013.  The 
Respondent maintained that decision following an administrative review on 18 
November 2015. 

18. Mr Hossain filed an application for permission to bring a claim for judicial review in 
the Upper Tribunal on 15 February 2016.  

19. UTJ Gill refused permission to bring that claim on 9 May 2016 because the 
application was in reality a challenge to the decision made on 25 September 2015 and, 
in her view, was two months out of time.  

20. After a renewed application UTJ Kekic refused permission on 15 August 2016.   

21. As I have mentioned Sir Stephen Silber granted permission to appeal to this Court on 
14 August 2017. 

 

The compromise reached by the parties 

22. On 30 January 2018 Mr Stephen Knafler QC (leading Mr Nick Armstrong) filed a 
skeleton argument on behalf of Mr Khan with a proposed directions order.  In that 
skeleton argument, at para. 11, it was suggested that, as this Court had indicated in 
Ahsan, it might be appropriate for cases of this type to proceed through the human 
rights appellate route, providing the Respondent was willing to give the appropriate 
assurance of the kind referred to in Ahsan.   

23. Accordingly, it was suggested on Mr Khan’s behalf that the preferable way forward 
would be for the Respondent to agree to, and for the Court to approve, a directions 
order whereby permission to appeal and permission to apply for judicial review would 
be granted; but that these proceedings would then be withdrawn with no order for 
costs (for the avoidance of doubt, negating any earlier adverse costs orders) on the 
basis that (by way of a preamble): 

(i) the Appellant would submit full particulars of why it would be 
incompatible with Article 8 for him to be required to leave the UK, within 
28 days; 
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(ii) the Respondent would either rescind her decision of 20 July 2016, refuse 
the human rights claim or certify it within a further 28 days; 

(iii) both parties are of the understanding that, in any human rights appeal, the 
FTT would be able to determine whether or not the Appellant committed a 
TOEIC fraud; 

(iv) if the Appellant succeeds on his appeal, on the basis that he did not commit  
such a fraud, then in the absence of some new factor justifying a different 
course, the Secretary of State would rescind her decision of 20 July 2016 
and afford the Appellant a reasonable opportunity of securing further leave 
to remain. 

24. At para. 13 an alternative proposal was made, which it is not necessary to set out here.   

25. On 11 June 2018 the Respondent proposed a draft consent order and provided a 
statement of reasons in support of that proposal.  The Respondent (at para. 2) noted 
the proposals set out at para. 12 of Mr Khan’s skeleton argument of 30 January 2018.  

26. At para. 3 of the statement of reasons, the Respondent acknowledged that cases 
involving ETS allegations have proliferated before both this Court and the Upper 
Tribunal and that the proceedings that have ensued have been “protracted”.  At para. 
4, the Respondent further noted that, following Ahsan, those cases which predated 
commencement of the material provisions of the Immigration Act 2014 in relation to 
amended appeal rights are to be reviewed and, in circumstances where a human rights 
claim has been made or intimated, the Respondent will take a human rights decision 
which (if not certified under section 94 of the 2002 Act) will therefore carry an in-
country right of appeal.  At para. 5 the Respondent acknowledged the practicality of 
the suggestion that (in the unique circumstances of the ETS litigation) those cases 
which postdate the changes to appeal rights should be approached in a similar way.  
At para. 6 it was said that, for the reasons set out in Ahsan, the above approach would, 
on the face of it, provide the Appellant with a suitable alternative remedy, obviating 
the justification for a challenge to be brought by way of judicial review.  

27. At para. 7, the Respondent noted that, while the parties cannot bind the FTT:  

“In any human rights appeal where TOEIC fraud is relied upon the 
Respondent will instruct its Presenting Officers to request a finding 
on the fraud to be made by the FTT as part of its fact finding on 
the human rights claim.” 

 

28. At para. 8 it was said: 

“The Respondent further proposes to take the same approach to the 
other two Appellants in these proceedings, since each has raised 
matters in these proceedings capable of effectively amounting to a 
human rights claim.  It is noted also that both individuals were the 
subject of earlier decisions which would have brought them within 
the cohort of cases being reviewed post-Ahsan.  Indeed, it has been 
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the Respondent’s case throughout these proceedings that Mr 
Hossain has a right of appeal, and that would necessarily be 
affected by the Court’s ruling in Ahsan.” 

29. Importantly for other cases, at para. 9, the Respondent said this: 

“The Respondent will further extend a similar offer as that in 
Ahsan to other appellants in cases before this Court and the Upper 
Tribunal.  It is anticipated that the vast majority of the cases 
currently before the Court and the Upper Tribunal would be 
disposed of by the provision of an alternative remedy in this way.  
The Respondent will need to review the cases and contact the 
relevant appellants/applicants.  He proposes to update the Court in 
relation to these arrangements in line with the approach adopted in 
Ahsan.” 

 

30. On 15 June 2018 counsel acting for all three Appellants filed a “provisional” response 
to the Respondent’s proposed consent order, in a position statement.  They considered 
that the Respondent’s proposals were helpful but that not all issues had necessarily 
been resolved. 

31. On 18 June 2018 the Respondent filed a skeleton argument in these appeals.  He 
observed, at para. 1, that in each case there had been a decision to curtail the 
Appellant’s leave to remain in the UK and/or refusing further leave to remain; and 
notification of his liability for removal under section 10 of the Immigration and 
Asylum Act 1999 (as amended).  It was noted that, because of the legislative changes 
in 2014, the Appellants have no right of appeal, whether in-country or out of country 
against the refusal, curtailment or a section 10 decision per se.  However, even under 
the new legislative scheme, there is a right of appeal against a decision to refuse a 
human rights claim and indeed that is a right of appeal which can be exercised in-
country, subject to certification (e.g. under section 94 of the Immigration, Nationality 
and Asylum Act 2002). 

32. The Respondent noted the proposal which had been made on behalf of Mr Khan in the 
skeleton argument dated 30 January 2018 and stated that the Secretary of State had 
considered that proposal with care by reference to the facts of all three cases.  At para. 
6 the Respondent agreed (for the reasons set out in the statement of reasons in support 
of the draft consent order of 11 June 2018) “that it would be just, fair and appropriate 
to deal with these three cases in the manner suggested.”  It was also recorded that: 

“As further set out in the statement of reasons, the SSHD also 
proposes to adopt a broadly similar approach to other analogous 
‘ETS’ cases that fall within the new statutory scheme.”  

At para. 7, the Respondent said that the above course had the following merits: 

“(i) It is similar to the approach taken to the ‘Ahsan cohort’ of 
cases.  The Respondent acknowledges in his statement of reasons 
that the ‘ETS litigation’ has been unique in a number of respects.  
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These Appellants, like many others accused of ETS deception, 
have now been in-country for a significant period; there have been 
protracted debates about the evidence on both sides and the law 
relating to appeal rights has also changed in the meantime. 

(ii) It will allow disputes of fact to be put before the First-tier 
Tribunal in this country, which is a specialist Tribunal, 
experienced and expert in determining such disputes in the context 
of the relevant legislation and the immigration rules.  The proposed 
course will allow the FTT to consider the issues for itself whilst 
even on the Appellants’ case, the role of the Upper Tr ibunal in 
judicial review proceedings is primarily a supervisory one.”1 

 

33. There continued to be, as the Respondent’s skeleton argument pointed out, a number 
of differences between the parties on issues of law, in particular the scope of any fact 
finding that the Upper Tribunal may be able to embark upon in judicial review 
proceedings.  In particular, at para. 24, it was pointed out that, under the new statutory 
scheme, the question of deception is no longer a matter of “precedent fact”.  In this 
respect the Respondent submitted that there is a crucial difference from the legal 
position which was considered by this Court in Ahsan. 

34. In the conclusion, at para. 42, it was said: 

“Nonetheless, the SSHD accepts that in all the circumstances, 
including the facts of the Appellants’ cases, the unique 
circumstances and lengthy history of the ETS/TOEIC litigation, 
and the various other factors identified in the statement of reasons, 
it is fair and appropriate to accept the proposal put forward by Mr 
Khan for the settlement of his appeal, to offer to compromise the 
other two appeals in a similar manner, and to put forward a broader 
proposal for other similar cases.” 

 

35. At para. 43 it was said that these proposals would afford the Appellants at least an 
equal and arguably a better remedy than that which they currently sought.  

36. Subsequently, in a document which we understand was served on 22 June 2018 
although it is on its face undated, entitled “Response to the Appellants’ Position 
Statement”, the Secretary of State further clar ified his position in advance of the 
hearing of these appeals.  Paras. 2-4 of the Response explain, in response to points 
raised in the Appellants’ position statement, why it was important in principle that the 
Secretary of State should not agree to inhibit his right to certify a human rights claim 
in cases of this kind.  But para. 5 goes on to say: 

“Notwithstanding the above, the Respondent is able to agree that in 
these specific cases she will not certify the claims.  For the reasons 

                                                 
1 In a footnote it was stated that this was subject to the proviso that a case has not been certified.  
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set out above, this cannot and should not bind the SSHD in other 
cases, the facts of which are not before the Court and are in any 
event … likely to vary on a case by case basis, including 
depending on any updated evidence they put before the SSHD, and 
so not currently within his knowledge.”  (Bold in original) 

 

37. Further, at para. 8 of the note, it was stated: 

“Nonetheless, for the avoidance of doubt, the SSHD confirms that:   

(i) For those individuals whose leave was curtailed, and 
where that leave would still have time to run as at 
the date of an FTT determination that there was no 
deception, subject to any further appeal to the UT, 
the curtailment decision would be withdrawn and 
the effect … would be that leave would continue 
and the individuals would not be disadvantaged in 
any future application they chose to make; 

(ii) For those whose leave has been curtailed, and where 
the leave would in any event have expired without 
any further application being made, the Respondent 
will provide a further opportunity for the individuals 
to obtain leave with the safeguards in paragraph (iii)  
below. 

For those whose leave had expired, and who had made an in time 
application for further leave to remain which was refused on ETS 
grounds, the effect of an FTT determination that there was no 
deception would be that the refusal would be withdrawn.  The 
applicant in question would still have an outstanding application 
for leave to remain and the Respondent will provide them with a 
reasonable opportunity to make any further changes to their 
application which would be considered on the basis of them not 
having employed any deception in the obtaining of their TOEIC 
certificate, and they would in no way be disadvantaged in any 
future application they chose to make.  

(iii) In all cases, the Respondent confirms that in making 
any future decision he will not hold any previous 
gap in leave caused by any erroneous decision in 
relation to ETS against the relevant applicant, and 
will have to take into account all the circumstances 
of each case.  

However, the Respondent does not accept that it would be 
appropriate for the Court now to bind him as to the approach that 
he would take towards still further applications in the future, for 
example by stating that each applicant has already accrued a 
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certain period of lawful leave.  The potential factual permutations 
of the cases that may need to be considered are many and various.  
In some cases, for example, it will be apparent that, whilst on the 
facts as presented at the appeal an appellant’s human rights claim 
is successful, he would not have been able to obtain leave at 
previous dates.  Again, this issue will have to be dealt with on a 
case by case basis.”  (Bold in original) 

 

38. At that stage there was still an issue between the parties as to the appropriate order for 
costs.  However, after further discussions which took place both before and on the 
first day of the hearing of these appeals, the parties were able to agree both consent 
orders and orders as to costs, save for there remaining an outstanding issue in relation 
to the appropriate costs order in the case of Hossain. 

39. In my view, it is appropriate in the circumstances which have arisen for this Court to 
approve the consent orders which have been agreed by the parties, which I append in 
final form.  It is clear that the vast majority of similar cases will be dealt with in 
accordance with the approach which the Secretary of State has taken in these three 
cases and that, if there are individual cases which are not dealt with in that way, they 
can (if necessary) proceed through the Upper Tribunal or this Court on their own 
facts. 

40. Beyond that it does not seem to me either necessary or appropriate for this Court to  
say anything on the merits of the points which may remain in dispute between the 
parties.  I would only add that the parties have agreed this course on the basis that the 
FTT will be encouraged to decide as a matter of fact in the context of the proposed 
appeals to it whether in each case the Appellant did cheat in their TOEIC test as 
alleged, even if it might be possible to dispose of the appeal on some different basis 
(see para. 27 above); and I believe that this Court should endorse that encouragement.  

 

Costs 

41. The parties have been able to agree the appropriate costs order in the cases of Khan 
and Islam.  This is reflected in the draft consent orders which have been presented to 
this Court for our approval.  In those cases the Secretary of State has agreed that there 
shall be no order as to costs up to 30 January 2018 and that, from 31 January 2018, 
the Respondent must pay the Appellants’ costs, to be the subject of detailed 
assessment if not agreed. 

42. However, in the case of Hossain, the parties have not been able to agree the 
appropriate costs order.  We were informed by counsel for the Secretary of State that 
an offer had been made (without prejudice save as to the issue of costs) in similar 
terms to the cases of Khan and Islam but that this was not acceptable to the Appellant.  
We therefore conducted a hearing into the Appellant’s application for his costs, both 
in this Court and in the Upper Tribunal.   We heard oral submissions by Mr Biggs on 
behalf of Mr Hossain.  We also heard submissions by Ms Giovannetti QC on behalf of 
the Secretary of State. 
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43. The starting point for Mr Biggs’s application is what I said in giving the main 
judgment of this Court in ZN (Afghanistan) and Anr v Secretary of State for the Home 
Department [2018] EWCA 1059, at para. 67: 

“The underlying rationale for the normal rule that costs follow the 
event is that a party has been compelled by the conduct of the other 
party to come to court in order to vindicate his legal rights.  If 
those legal rights had been respected in the first place by the other 
party, it should never have been necessary to come to court.  
Accordingly, there will normally be a causal link between the fact 
that costs have been incurred and the underlying merits of the legal 
claim.  This underlying rationale also explains why civil procedure 
normally requires a party to send a pre-action protocol letter to the 
other party.  If the response to that letter had been to accept the 
merits of the claim in advance, it should never have been necessary 
to bring that claim to court.” 

 

44. However, that passage needs to be read in context.  It was addressing the particular 
issue which was before the Court in that case, which concerned whether there is a 
need for a causal link between the fact that an appeal has become academic and the 
underlying legal merits of the case before a costs order should be made in favour of 
the appellant.  The passage should not be regarded as setting out a test for the award 
of costs in judicial review proceedings or otherwise.  I was simply stating that, 
normally, a causal link between the fact that costs have been incurred and the 
underlying merits of the legal claim will be required.  However, that is a necessary but 
not always a sufficient basis for the award of costs.   

45. The relevant legal framework for costs in judicial review proceedings was set out in 
my judgment in ZN (Afghanistan) at paras. 34-61.  The leading authority on this 
subject was and remains the decision of this Court in R (on the application of M) v 
Croydon London Borough Council [2012] EWCA Civ 599; [2012] 1 WLR 2607:  see 
in particular the judgment of Lord Neuberger of Abbotsbury MR (as he then was), at 
paras. 60-63.   

46. As I summarised at paras. 50-52 of my judgment in ZN (Afghanistan), Lord 
Neuberger identified three separate categories of claim.  The first category consists of 
cases where a claimant has been wholly successful, whether following a contested 
hearing or pursuant to a settlement.  In those cases the Court could not see why a 
claimant should not normally be entitled to all of his costs.  Secondly, in cases where 
a claimant has only succeeded in part, whether following a contested hearing or 
pursuant to a settlement, Lord Neuberger accepted that there would often be much to 
be said for concluding that there should be no order for costs.  Thirdly, in cases where 
there has been some compromise, and the compromise does not actually reflect the 
claimant’s claims, there is an even stronger case for there to be no order for costs.  
This is mitigated, he said, by the proviso that there will be some cases in which it may 
be sensible to consider the underlying claims and consider whether it was “tolerably 
clear” who would have won if the matter had not settled.  
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47. One issue which was the subject of discussion in ZN (Afghanistan) is the relevance (if 
any) of the fact that a party is on legal aid:  see paras. 71-93 in my judgment; paras. 
96-104 in the judgment of Leggatt LJ; and para. 106 in the judgment of Sir Brian 
Leveson P.  That issue does not arise on the facts of the present case because Mr 
Hossain is not on legal aid. 

48. Mr Biggs’s primary submission before us is that Mr Hossain should recover his costs 
in full, both in the Upper Tribunal and in this Court, because (i) he was compelled to 
come to court in order to vindicate his legal rights because his attempts to secure a 
review of the Respondent’s adverse decision failed, both in the administrative review 
which resulted in the decision of 18 November 2015 and in the adverse response to 
his pre-action protocol letter; and (ii) he has in substance achieved what he was 
seeking, which is a reconsideration of the decision under challenge.  In other words, 
Mr Biggs submits that this case falls into the first category identified by Lord 
Neuberger in M. 

49. In the alternative, Mr Biggs submits that Mr Hossain was successful at least in part 
(Lord Neuberger’s second category in M) but that, in the circumstances of this case, 
including having regard to the conduct of the Respondent, he should nevertheless 
recover his costs. 

50. Before I address the application for costs in greater detail, I would wish to stress, as 
this Court has frequently done in previous cases, that costs applications must not be 
allowed to become in reality cases in which the underlying merits of a claim have to 
be determined.  I would deprecate such satellite litigation.  I would also stress that, 
inevitably, cases such as this turn on their own facts.  I therefore turn to the facts of 
this case. 

51. Mr Biggs is entitled to point out, as he does, that from an early stage the submission 
was made on behalf of Mr Hossain that his removal would breach his rights under 
Article 8:  see, for example, his application for an administrative review dated 2 
November 2015, at para. 13. 

52. I turn next to the pre-action protocol letter and the Respondent’s reply to it.  In the 
pre-action protocol letter dated 16 December 2015, the lawyer acting on behalf of Mr 
Hossain said, at para. 16: 

“Our client’s rights under Article 8 of ECHR will be breached as 
his future career will be seriously jeopardised by the removal 
decision.  He lawfully entered and intends to obtain the 
qualifications.  He needs to complete the current course in order to 
get a good job in the market and to enhance his career prospects.  
He will be socially embarrassed by the removal.  He will not be 
allowed to return to the UK within 5 years if removed. On this 
ground he should have in-country right of appeal but the SSHD has 
denied this right.” 

 

53. That was a repetition of the same passage as had appeared in para. 13 of the 
application for an administrative review.   
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54. I do not think those points assist Mr Biggs.  As is tolerably clear from both the 
application of 2 November 2015, at para. 13, and the pre-action protocol letter, at 
para. 16, reliance was then being placed by the lawyer acting on behalf of Mr Hossain 
on the substantive rights in Article 8.  The argument was being made that those 
substantive rights would be breached by his removal from the UK “as his future 
career will be seriously jeopardised”.   

55. It is true that the passages ended in the final sentence with a reference to the assertion 
that Mr Hossain should have had but had been denied an in-country right of appeal.  
However, no such appeal was ever lodged: if the assertion was a good one, there is no 
reason why it could not have been lodged and then the point as to whether the FTT 
had jurisdiction to consider it could have been tested as a matter of law.  In fact, the 
last sentence was not further developed nor was it explained on what legal basis the 
Appellant should be given any right of appeal, still less an in-country one. 

56. The Respondent’s decision refusing the administrative review was dated 18 
November 2015.  In relevant part it said: 

“… You further state that your rights under Article 8 ECHR would 
be breached, however Article 8 claims are not eligible decisions 
for administrative review as defined in Appendix AR of the 
Immigration Rules – specifically AR 2.6.” 

That is undoubtedly correct and it has not been suggested on behalf of the Appellant 
that it is wrong. 

57. The Respondent’s reply to the pre-action protocol letter was dated 5 January 2016.  
Mr Biggs points out that there was no specific response made to the reliance on 
Article 8 at all, although it was noted in a bullet point at para. 4 that Mr Hossain was 
relying upon Article 8. 

58. However, it should be noted that it is common ground before this Court that the letter 
of 5 January 2016 did not constitute a refusal of a human rights claim.  This is 
because it was not in the correct form for such a refusal and, importantly, it would 
have had to notify the Appellant of his right to appeal against such a refusal.  Whether 
or not such an appeal had to be made from out of the country would depend on 
whether there was certification but that would not affect the existence of a right of 
appeal in human rights cases.  But the reality is that neither side appreciated at that 
time that there was the possibility in cases such as this of an appeal on human rights 
grounds.  That was clarified by this Court in Ahsan, which was decided only in 
December 2017.  Although, with hindsight, it might be said that the Secretary of State 
is in some way at fault for not having appreciated what the nature of the pre-action 
protocol letter was, equally it might be said that the Appellant had the benefit  of legal 
advice at all material times and that nobody then acting on his behalf appreciated the 
point either. 

59. I turn next, and importantly, to the grounds on which judicial review was brought in 
the Upper Tribunal.  They were set out in a document entitled ‘Grounds upon which 
Relief is Sought’.  At para. 30 the same passage that had appeared earlier in the 
application for an administrative review, at para. 13, and in the pre-action protocol 
letter, at para. 16, was repeated.  However, once again the point about the possibility 
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of a right of appeal was not developed.  Nor, as I have already mentioned, was such 
an appeal ever launched. 

60. The burden of the grounds for judicial review, when read fairly and as a whole, was 
essentially to focus upon an allegation of an unfair procedure having been adopted by 
the Secretary of State before the adverse finding of deception in taking the language 
test was made:  see in particular para. 28.  Furthermore the allegation was that the 
finding of fact that the Appellant had engaged in deception was wrong and 
Wednesbury unreasonable.  Mr Biggs fairly conceded at the hearing before us that the 
grounds at that stage were not pleaded as well as they might have been.  The fact 
remains, however, that the grounds were formulated as they were.  It was on the basis 
of those grounds that the Upper Tribunal had to consider the application for 
permission to bring the claim for judicial review.  

61. This Court has seen both the written reasons given by UTJ Kekic, dated 11 August 
2016, and a transcript of the hearing before her on the same date, in which she 
explained why she refused permission.  It is true that the first reason given was that 
the operative decision was dated 25 September 2015 and not 18 November 2015 (the 
date of the decision on the administrative review); and that therefore the application 
was out of time on 15 February 2016.  Nevertheless, the second reason given by the 
Judge was that: 

“The evidential burden on the Respondent was discharged by the 
documentary evidence adduced in support of her decision so the 
application could not have succeeded even if it had been made in 
time.” 

I would observe also that she made no order for costs in the proceedings before the 
Upper Tribunal.  Mr Biggs now applies for costs not only in the Court of Appeal but 
also in the Upper Tribunal.  

62. Finally, in considering the factual chronology, I turn to the grounds of appeal in this 
Court.  Both those grounds and the skeleton argument filed in support of them 
focussed again on the arguments that there had been procedural unfairness before the 
decision was taken by the Secretary of State and that the decision could not be 
sustained on the facts.  It is true that the first ground of appeal was that the Judge was 
wrong to hold that the application had been made out of time.  It is also true that that 
point was conceded in the Respondent’s skeleton argument dated 28 September 2017, 
at para. 2.  However, the Respondent did not concede the appeal at that stage.  Far 
from it.  The skeleton argument went on to dispute the substantive arguments which 
were then being advanced on behalf of this Appellant.  

63. The crucial event, as it seems to me, occurred in December 2017, when this Court 
decided Ahsan.  At some point after that decision both sides came to appreciate that 
there may be an alternative route which is preferable in cases of this kind.  
Furthermore, the Secretary of State responded fairly in response to the skeleton 
argument by Mr Knafler on behalf of Mr Khan dated 30 January 2018.  As I have 
explained earlier in this judgment, in the following months the Secretary of State took 
the view that the same approach should be taken in cases such as Hossain and indeed 
in all cases that fall into the same category, which are being reviewed.  That seems to 

63



Judgment Approved by the court for handing down. Khan and others v SSHD 

 

 

me to be both fair and responsible on the part of a public authority.  It ensures 
consistency of treatment. 

64. I am not persuaded by Mr Biggs’s submissions, attractively though they were made, 
that Mr Hossain should be regarded as having been successful in substance in this 
case.  The case certainly does not, in my view, fall into the first category identified by 
Lord Neuberger in M.  If it falls into his second category (partial success), then it will 
often be the case that the appropriate order is no order as to costs.  I see no reason in 
the circumstances of this case to take a different view up to the point from which the 
Secretary of State is willing to pay Mr Hossain’s costs, that is 31 January 2018. 

65. It seems to me that the way in which the grounds were formulated at all material 
stages was different from the reason why the appeal has now become unnecessary.  In 
substance the reason why all of these three cases have settled is that, as the result of 
this Court’s decision in Ahsan, both the Secretary of State and the Appellants’ 
representatives have now come to appreciate the possibility of a human rights appeal 
to the FTT in cases such as this, which would obviate the need for a claim for judicial 
review of the Secretary of State’s decision that there has been deception.  Although 
the Appellants’ representatives do not accept all of the Secretary of State’s thinking as 
to the steps which have led to that outcome, the cases have all settled for sensible and 
pragmatic reasons. 

66. I also bear in mind that it would be desirable for there to be a consistency between the 
order as to costs made in this case and those made (by consent) in the cases of Khan 
and Islam.  All three cases have been treated in the same way by the Secretary of State 
and all three, it seems to me, have settled for essentially the same reasons, not because 
of anything specific to the grounds that were advanced in any of them in particular.  

67. For all the reasons I have given, in my view, the just and appropriate order for costs in 
this case is that there should be no order as to costs until 30 January 2018 but the 
Respondent shall pay the Appellant’s costs from 31 January 2018, to be the subject of 
detailed assessment if not agreed. 

 

Lord Justice Underhill: 

68. I agree. 

 

Lord Justice McFarlane: 

69. I also agree with the judgment of Singh LJ.  In doing so, I would particularly wish to 
associate myself with what is said at para. 50 concerning the need to avoid satellite 
litigation under the umbrella of a costs application.  
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APPENDIX 

______________________________ 
 

CONSENT ORDER – KHAN 
______________________________ 

 
HAVING REGARD to the requirements of paragraph 6 of the Practice Direction 52A to 
Part 52 of the Civil Procedure rules.  
 
AND UPON the parties confirming that none of the parties to these proceedings is a child or 
a protected party  
 
AND UPON the Respondent accepting that the Appellant has made a human rights claim 
which, if refused, will attract an in-country right of appeal to the First-Tier Tribunal;  
 
AND UPON the Appellant undertaking to submit full particulars relating to his claim that 
removal would breach his human rights within 28 days; and the Respondent undertaking to 
respond to those submissions with a further decision within 28 days of receipt;  
 
AND UPON the Respondent agreeing that (although in principle his decision would be 
subject to certification under s94 of the Nationality, Immigration and Asylum Act 2002) 
having considered the information available in this case, that it would not be appropriate to 
certify the decision 
 
AND UPON the Respondent agreeing that if the Appellant succeeds on that appeal, on the 
basis that he did not commit a TOEIC fraud then, in the absence of some new factor 
justifying a different course, the Respondent will rescind her decision of 20 July 2016 and: 
 

 (i) Grant the Appellant a reasonable opportunity, being not less than 60 days, to 
  submit an application for further leave.  

(ii) Waive any fee or charge (including health surcharge) that might be payable for 
 making such an application.  

(iii) Should that application be for leave to repeat all or part of the MSc course that the 
Appellant was studying when his leave was curtailed (or undertake a similar 
course at a different institution), and should that additional time raise any possible 
issue with regard to academic progression, or a cap (whether five years or 
otherwise), the Respondent will take into account all the circumstances of the 
case, and in particular in deciding his application will act reasonably to ensure 
that, so far as is practicable, the Appellant is not disadvantaged by an earlier 
wrong finding of deception. 

(iv) Treat the claimant as having had continuous leave to remain since 20 July 2016 
(and any earlier period as may be established).  

 
AND UPON the Appellant accordingly applying to withdraw the underlying judicial review 
proceedings  
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BY CONSENT IT IS ORDERED : 
 

1. The Appellant is granted permission to appeal; 
 

2. The Appellant is granted permission to move for judicial review.  
 

3. The Appellant is granted permission to withdraw that claim for judicial review. 
 

4. The Respondent shall pay the Appellant’s reasonable costs, from 31st January 
2018, to be subject to detailed assessment if not agreed.  

 
5. There shall be a detailed assessment of the Appellant’s publicly funded costs.  
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______________________________ 

 
CONSENT ORDER – ISLAM 

_______________________________ 
 
HAVING REGARD to the requirements of paragraph 6 of the Practice Direction 52A to 
Part 52 of the Civil Procedure rules.  
 
AND UPON all parties hereto requesting that the Court dismiss the appeal by consent 
without determining the merits.  
 
AND UPON the parties confirming that none of the parties to these proceedings is a child or 
a protected party 
 
AND UPON the Respondent accepting that the Appellant has made a human rights claim and 
that steps (i)-(iv) will follow as set out in the Statement of Reasons attached; 
 
AND UPON the Appellant undertaking to submit full particulars relating to his claim that 
removal would breach his human rights within 28 days; 
 
AND UPON the Respondent undertaking to respond to those submissions with a further 
decision within 28 days of receipt; 
 
AND UPON the Respondent agreeing that (although in principle his decision would be 
subject to certification under s94 of the Nationality, Immigration and Asylum Act 2002) 
having considered the information available in this case, that it would not be appropriate to 
certify the decision; 
 
AND UPON the Respondent agreeing that if the Appellant succeeds on that appeal, on the 
basis that he did not commit a TOEIC fraud then, in the absence of some new factor 
justifying a different course, the Respondent will rescind her decision of 16th September 
2015 and: 

 
a. Treat the claimant as having had continuous leave to remain since 16 September 

2015 (and any earlier period as may be established).  
 

b. Grant the Appellant a reasonable opportunity (being not less than 60 days) to 
submit an application for further leave if by the time the First Tier Tribunal 
appeal is determined the appellant’s original leave, valid until 15th June 2019, has 
expired; 

 
c. Waive any fee or charge (including health surcharge) that might be payable for 

making such an application 
 
AND UPON the Appellant accordingly applying to withdraw the underlying judicial review 
proceedings on the basis that the parties agree that the matter is academic in light of the 
foregoing: 
 
BY CONSENT IT IS ORDERED : 

67



Judgment Approved by the court for handing down. Khan and others v SSHD 

 

 

 
1. The Appeal is dismissed; 

 
2.  The Appellant is granted permission to withdraw his claim for judicial review; 

 
3.  The respondent to pay the appellant's reasonable costs from 31 January 

2018 onward, and there is otherwise no order as to costs. This costs order to 
replace all other orders in these proceedings. 
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______________________________ 
  

CONSENT ORDER – HOSSAIN 
______________________________ 

 
HAVING REGARD to the requirements of paragraph 6 of the Practice Direction 52A to 
Part 52 of the Civil Procedure rules.  
 
AND UPON all parties hereto requesting that the Court dismiss the appeal by consent 
without determining the merits. 
 
AND UPON the parties confirming that none of the parties to these proceedings is a child or 
a protected party. 
 
AND UPON the Respondent accepting that the Appellant has made a human rights claim and 
that steps (i)-(iv) will follow as set out in the Statement of Reasons attached (amended to 
reflect the fact that if the Appellant is successful in establishing before the First Tier Tribunal 
that he did not use deception in obtaining his ETS certificate, then the decisions of 25th 
September 2015 and 18th November 2015 will be rescinded); 
 
AND UPON the Respondent agreeing that (although in principle his decision would be 
subject to certification under s94 of the Nationality, Immigration and Asylum Act 2002) 
having considered the information available in this case, it would not be appropriate to certify 
the decision; 
 
AND UPON the Respondent agreeing that if the Appellant succeeds on that appeal, on the 
basis that he did not commit a TOEIC fraud then, in the absence of some new factor 
justifying a different course, the Respondent will rescind his decisions of 25th September 
2015 and 18th November 2015 and: 
 

(i)  Grant the Appellant a reasonable opportunity, being not less than 60 days, 
to vary his application for leave to remain made on 13th July 2015.  

 
(ii) Treat the Appellant as having continuous leave to remain by virtue of s.3C of the 

Immigration Act 1971 as a result of his in-time application for further leave to 
remain made on 13th July 2015. 

 
(iii) In the specific circumstances of this case, the period from 30th July 2015 to the 

further decision is not to be counted towards the cap on post-graduate study. 
 
AND UPON the parties agreeing that the matter is academic in light of the foregoing.  
 
BY CONSENT  
IT IS ORDERED THAT:- 
 

1. The Appeal is dismissed. 
 
UPON HEARING SUBMISSIONS FROM COUNSEL FOR THE APPELLANT AND 
COUNSEL FOR THE RESPONDENT 
IT IS ORDERED THAT:- 
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1. The issue of costs is to be the subject of reserved judgment and further order.  
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Lord Justice Hickinbottom: 

Introduction 

1. Some sets of criteria for leave to remain under the Immigration Rules include a 
requirement that the applicant passes a test of proficiency in the English language.  In 
2014, one form of the approved test, “Test of English for International 
Communication” (“TOEIC test”) provided by Educational Testing Service (“ETS”), 
was the subject of a television programme which suggested that there was widespread 
cheating by the use of proxies in the spoken English part of that test.  At the request of 
the Secretary of State, ETS employed voice recognition software to go back over 
recordings to identify different tests in which it seems that the same voice appears, 
which could thus be assumed to be the voice of a professional proxy.  In reliance on 
ETS’s findings, the Secretary of State cancelled or refused leave to remain for over 
40,000 persons who were said to have obtained leave on the basis of such cheating.   

2. Many individuals identified in that way denied cheating, and brought proceedings 
challenging the relevant decision of the Secretary of State by way of judicial review.  
Generally, the claims were unsuccessful, often at the permission stage.  To assist with 
the ultimate resolution of these cases, four were chosen for consideration by this court 
on appeal.  They fell into two categories. 

3. First, there were cases in which the applicant had been served with a notice of liability 
to “administrative” removal under section 10 of the Immigration and Asylum Act 
1999 (“section 10”) on the basis that he had used deception in obtaining extensions of 
their leave by using a proxy for the spoken part of his TOEIC tests.  They each denied 
doing so and, relying on R (Kiarie and Byndloss) v Secretary of State for the Home 
Department [2017] UKSC 42; [2017] 1 WLR 2380 (“Kiarie & Byndloss”) (which 
held that an out-of-country appeal was not a fair or effective procedure in the different 
context of challenging a deportation order), they sought permission from the Upper 
Tribunal (Immigration and Asylum Chamber) (“the Upper Tribunal”) to apply for 
judicial review of the section 10 decision.  Permission was in each case refused on the 
basis that the applicant had an appropriate alternative remedy in the form of an out-of-
country appeal.  The primary issue raised by the cases in this court was whether such 
an appeal was indeed an effective remedy.   

4. Second, there were cases in which there had been no section 10 decision, but an 
application for leave to remain on human rights grounds had been refused by the 
Secretary of State partly on the basis that the applicant had cheated in a TOEIC test.  
Such a disappointed applicant would generally have been entitled to an in-country 
appeal against that decision; but the Secretary of State certified each of these cases 
under section 94(1) of the Nationality, Immigration and Asylum Act 2002 (“section 
94(1)”) on the basis that the human rights claim was “clearly unfounded”.  
Certification meant that any appeal could only be pursued from outside the United 
Kingdom.  In each case, permission to apply for judicial review of the certification 
was refused by the Upper Tribunal.  Again, the main issue before this court was 
whether an out-of-country appeal was an appropriate remedy. 
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5. In a substantial judgment (Ahsan and Others v Secretary of State for the Home 
Department [2017] EWCA Civ 2009 (“Ahsan”)), this court (Underhill, Floyd and 
Irwin LJJ) held that, in a case in which a decision to remove an individual had been 
made on the basis that he had cheated in a TOEIC test, an out-of-country appeal 
would not be an effective remedy where (i) it would be necessary for the appellant to 
give oral evidence and (ii) facilities for him to do so by video-link from the country to 
which he would be removed are not realistically available (see [158(3)]).  Therefore, 
the court accordingly held that, unless the person in question would achieve an 
equivalent remedy by an in-country human rights appeal under the later regime of the 
Immigration Act 2014, persons against whom a section 10 removal decision had been 
made were entitled to challenge it by way of judicial review at which the issue of 
whether the applicant had cheated could be determined on the basis of evidence 
including oral evidence (see [158(3)-(4)]).  The court further held that certification of 
a human rights claim under section 94(1) where the decision-maker had taken into 
account cheating (as he had found it to be) was liable to be quashed, to allow an in-
country appeal to proceed at which the issue of cheating could be considered and 
determined, again on the basis of full evidence (see [158(5)]). 

6. After that judgment had been handed down, the Secretary of State reviewed appeals in 
this court which had been stayed pending Ahsan, about 250 in number; and 
subsequently offered to compromise them.  In the section 10 appeals, in which the 
appeal was against the refusal to grant permission to proceed with a judicial review of 
the decision to remove, the offer was on the basis that by consent the appeal be 
allowed, permission to judicial review be granted and the substantive judicial review 
be remitted to the Upper Tribunal for determination.  The offers made were on the 
basis that all costs (including the costs of the appeal) would be reserved to the tribunal 
pending that determination. 

7. It seems that most of the appellants were content with the substantive relief offered, 
but not with the proposed costs order.  They generally sought an order for their costs 
of the proceedings (including the appeal) to date, on the basis that they had been 
successful.   

8. At the Secretary of State’s request, four cases were chosen, with a view to full written 
costs submissions being made prior to a single judge determining the costs issue in 
those cases on the papers.  It was hoped that, in that way, guidance might be given to 
enable many or all of the other cases to be disposed of by consent.  In the event, one 
of the selected cases was not suitable, because on its facts it did not fall within the 
category of case to which the Secretary of State had offered settlement. 

9. The costs applications in the remaining three cases now fall to me for determination.  
Two cases (those of Mr Rahman and Mr Al Amin) are section 10 cases.  The third 
case (that of Mr Ali) is a certified human rights case.  Although the parties have 
requested that the determination is made on the papers – and I consider that the 
applications can be justly and properly determined without an oral hearing – I am 
responding to the applications in the form of a written judgment so that, insofar as it 
may be of any help, it can be openly used to assist with the resolution of the many 
cases behind it. 
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10. Sonali Naik QC and Irena Sabic of Counsel made written submissions on behalf of 
Mr Rahman; Ms Naik and Greg Ó Ceallaigh of Counsel on behalf of Mr Al Amin; 
and Amanda Jones of Counsel on behalf of Mr Ali.  David Mitchell of Counsel made 
written submissions for the Secretary of State.  At the outset, I thank them all for their 
assistance. 

The Law 

11. The legal framework for costs in judicial review proceedings was helpfully set out in 
the recent judgment of Singh LJ in ZH (Afghanistan) and KA (Iraq) v Secretary of 
State for the Home Department [2018] EWCA Civ 1059 at [34]-[52], which I 
commend.  For the purposes of these applications, I can be relatively brief.  

12. CPR rule 44.2 confers a discretion on the court as to whether or not costs should be 
paid by one party to another, the amount of any costs and when they are to be paid, 
and the form of the order.  If an order for costs is to be made, the general rule is that 
the unsuccessful party will be ordered to pay the costs of the successful party.  
However, that does not preclude the court from making a different order.  In deciding 
what order to make on costs, the court will have regard to all the circumstances, 
including the conduct of the parties and whether a party has succeeded in its case in 
whole or in part. 

13. This court considered the application of the general costs rules in the public law 
context in R (M) v Croydon London Borough Council [2012] EWCA Civ 595; [2012] 
1 WLR 2607.   At [44]-[46], Lord Neuberger of Abbotsbury MR (with whom Hallett 
and Stanley Burnton LJJ agreed) identified three general principles which apply to 
costs after a trial in ordinary civil litigation, as follows:  

“44. … The first is that any decision relating to costs is primarily a 
matter for the discretion of the trial judge, which means that an 
appellate court should normally be very slow to interfere with any 
decision on costs.…  [I]f a trial judge departs from rationality or the 
correct principles it is legitimate for an appellate court to interfere with 
his conclusion. 

45. The second principle is that… the general rule in all civil 
litigation is that a successful party can look to the unsuccessful party 
for his costs. Of course as CPR 44.3(2)(b), (4), (5) and (6) 
demonstrate, there may be all sorts of reasons for departing from this 
principle, but it represents the prima facie position… 

46. The third principle is that the basis upon which the successful 
party’s lawyers are funded… will rarely, if ever, make any difference 
to that party’s right to recover costs…”. 

14. Lord Neuberger dealt with cases in which there had been no determination on the 
merits, at [47]:  

“It is open to parties in almost any civil proceedings to 
compromise all their differences save costs, and to invite the 
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court to determine how the costs should be dealt with.  The 
court has jurisdiction in such a case to determine who is to pay 
costs, but it is not obliged to resolve such a free-standing 
dispute about costs.” 

15. Having cited the judgment of Chadwick LJ in BCT Software Solutions Limited v C 
Brewer & Sons Limited [2003] EWCA Civ 939 – and confirming that the general 
position where there had been a compromise in a public law claim was no different 
from a private law claim, and that each case will depend upon its own facts – at [60]-
[63], Lord Neuberger identified three categories of claim, in which general points 
could be made with regard to the correct approach to allocation of costs in public law 
cases where there had been a compromise.  First, where a claimant had been wholly 
successful (i.e. had achieved what he set out to achieve), a claimant should generally 
be entitled to all his costs.  Second, where he has succeeded only in part, no order for 
costs might be appropriate.  Third, where there is a compromise that does not actually 
reflect the claimant’s claims, there is an even stronger case for there to be no order for 
costs, particularly if it was not “tolerably clear” who would have won if the matter 
had not settled.   

16. Those principles are now well-established.  With appropriate modification, they are 
equally applicable where there has been an appeal.   

17. This court of course has power to make an order in respect of the costs below (CPR 
rule 52.20). 

18. I now turn to the individual applications before me. 

S M Ashiqur Rahman 

19. Mr Rahman is a Bangladesh national, who entered the UK on 28 October 2009 with 
leave as a Tier 4 (General) Student which was extended from time-to-time.  He passed 
a TOEIC test in October 2012.  On the basis of that result, he was granted leave to 
remain until 30 November 2014 as a student at Blake Hall College. 

20. On 13 August 2014, Blake Hall College wrote to Mr Rahman indicating that his 
registration at the college had been terminated because (i) he breached the attendance 
regulations by not achieving a minimum of 80% attendance and (ii) he had been 
identified by the Secretary of State as having previously submitted a fraudulently 
obtained TOEIC test certificate.   

21. The procedural history thereafter was lengthy and somewhat tortuous; but, for the 
purposes of this application, it is unnecessary to go into it in any detail.  It is sufficient 
to say that a section 10 decision to remove was made by the Secretary of State on 29 
September 2014, the service of which had the effect of terminating Mr Rahman’s 
leave to remain.  On 1 October 2014, he was served with a notice requiring him to 
report.  On 13 January 2015, the section 10 decision was revoked and replaced by 
another decision to remove under section 10.   

22. On 26 January 2016, in person, Mr Rahman issued judicial review proceedings in the 
Upper Tribunal, particularly challenging the decision requiring him to report, but this 

76



 
Judgment Approved by the court for handing down. Rahman, Al Amin & Ali v 

Secretary of State for the Home Department 
 

 

 

was treated by the tribunal as in substance also challenging the section 10 decision.  
On 9 May 2016, Upper Tribunal Judge Frances refused the application for permission 
to proceed with the judicial review on the basis that (i) it was too late and (ii) in 
respect of the challenge to the section 10 decision, Mr Rahman had a suitable 
alternative remedy in the form of an out-of-country right of appeal.  The judge 
declared the application to be totally without merit; and, on 30 June 2016, refused 
permission to appeal to this court. 

23. On 1 August 2016, Mr Rahman appealed to this court against that refusal of 
permission to proceed.  The appeal was stayed behind Ahsan.  After judgment was 
handed down in that case, Mr Rahman obtained legal aid and legal representation; and 
the submissions of Ms Naik and Ms Sabic, filed on 12 February 2018 in response to 
my directions of 15 December 2017 and 6 February 2018, confirmed that the relief 
Mr Rahman sought from this court was (i) to allow the appeal, (ii) to extend time and 
to grant permission to proceed with the judicial review and (iii) to remit the 
substantive judicial review to the Upper Tribunal for determination notably of the 
issue relating to deception.  Indeed, that was the most that could have been achieved 
from this court. 

24. On 22 May 2018, the parties agreed a consent order which, expressly without 
determining the substantive merits, granted Mr Rahman that relief and gave directions 
for exchange and filing of submissions in relation to costs. 

25. Ms Naik and Ms Sabic for Mr Rahman submit that Mr Rahman has been “wholly 
successful” so that, unless there is good reason to the contrary, he should be entitled 
to his costs to date of both the judicial review and the appeal, or alternatively of the 
appeal alone.  Mr Mitchell for the Secretary of State seeks an order that all costs are 
reserved to the Upper Tribunal; but submits that this court should direct in some detail 
how the tribunal should exercise their discretion as to costs dependent upon the 
eventual finding with regard to deception.   

26. In respect of the appeal, in my view there can be no doubt but that Mr Rahman has 
been wholly successful, in that he has achieved all that he sought to achieve from the 
appeal, namely that the appeal be allowed, permission to proceed with judicial review 
be granted and remittal of the substantive judicial review to the Upper Tribunal for 
determination, as effectively required after Ahsan.  In my view, in those 
circumstances, Mr Rahman is entitled to his costs of the appeal in any event.  That is 
so irrespective of what the tribunal might ultimately find in relation to the allegation 
of deception or otherwise. 

27. However, with regard to the costs of the judicial review, the position is different.  As 
yet, Mr Rahman has not succeeded in respect of the issues raised in that claim, 
notably whether he used deception in respect of the TOEIC test.  Those issues will in 
due course be determined by the Upper Tribunal.  In my view, the costs of the judicial 
review cannot be dealt with now.  They should await the outcome of the claim before 
the tribunal.  It is unnecessary for this court to make any order in respect of those 
costs: other than the costs of the appeal with which I have dealt, the past and future 
costs of the judicial review claim can be considered and dealt with by the tribunal at 
the appropriate time in the usual way. 
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28. In addition, there will be the usual order for the detailed assessment of Mr Rahman’s 
publicly funded costs of the appeal. 

29. Therefore, in Mr Rahman’s case, subject to any observations of Counsel on the 
precise form of the order, I shall order that: 

i) The Secretary of State shall pay the Appellant’s costs of the appeal to be the 
subject of detailed assessment on the standard basis if not agreed.   

ii) The Appellant’s publicly funded costs shall be the subject of detailed 
assessment. 

Mr Al Amin 

30. In my view, there is no material difference between Mr Rahman’s case and that of Mr 
Al Amin. 

31. Mr Al Amin is also a Bangladesh national, who entered the UK on 12 May 2010 with 
leave as a Tier 4 (General) Student which was extended from time-to-time eventually 
being valid to 30 May 2015.  He passed a TOEIC test in September 2012, as he 
required such a pass to obtain leave to remain to study at Havering College, which he 
did until August 2013.  In September 2013, he began an HND Level 6 course 
followed by a BSc course in applied computing at Glyndŵr University. 

32. On 10 September 2014, Glyndŵr University wrote to Mr Al Amin saying that they 
had been notified by the Secretary of State that his TOEIC test certificate was invalid 
because it had been obtained by deception.  As a result his Confirmation for 
Acceptance of Studies had been withdrawn and, with it, his leave to remain. 

33. On 31 October 2014, Mr Al Amin was served with a section 10 notice of removal, 
which he challenged by way of judicial review issued on 23 January 2015.  Again, for 
the purposes of these applications it is unnecessary to go into the detail of the precise 
procedural path of that claim; but, (i) on 12 August 2017, Mr Al Amin’s claim having 
been struck out, Upper Tribunal Judge Gill ordered Mr Al Amin to pay the Secretary 
of State’s costs of preparing an Acknowledgment of Service and summary grounds; 
and (ii) on 3 May 2017, the claim having been reinstated, Upper Tribunal Judge 
Freeman refused permission to proceed on the basis that the decision “carried with it 
an out-of-country right of appeal, which was the appropriate way of challenging it…”.  
The judge declared the claim to be totally without merit, and he refused permission to 
appeal to this court on 30 May 2017.  He left the earlier costs order in place. 

34. On 30 June 2017, Mr Al Amin appealed to this court, challenging the refusal of 
permission to proceed below.  The claim was initially stayed pending the outcome of 
Kiarie & Byndloss, and then Ahsan.  After judgment was handed down in the latter, 
this appeal was compromised on identical terms to those in Mr Rahman’s case. 

35. The costs submissions of the parties were essentially the same as those in respect of 
Mr Rahman, except Ms Naik and Mr Ó Ceallaigh restricted their application to 
seeking the costs of the appeal. 
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36. In my view, the costs considerations are essentially the same as in Mr Rahman’s case; 
and, therefore, as in that case and for the same reasons, subject to any observations of 
Counsel on the precise form of the order, I shall order that: 

i) The Secretary of State shall pay the Appellant’s costs of the appeal to be the 
subject of detailed assessment on the standard basis if not agreed.   

ii) The Order of Upper Tribunal Judge Gill dated 12 August 2016 be quashed.  Of 
course, that will not prevent the tribunal making an appropriate order in 
respect of the Secretary of State’s costs of preparing an Acknowledgment of 
service etc in due course, if it considers such an order appropriate.   

iii) The Appellant’s publicly funded costs shall be the subject of detailed 
assessment. 

Farhan Ali 

37. Mr Ali is a Pakistan national, who entered the UK on 6 September 2009 with leave as 
a Tier 4 (General) Student which was later extended to 31 December 2011.  On 30 
December 2011, he applied for leave to remain, again as a Tier 4 (General) Student.  
That application required evidence of proficiency in the English language, and Mr Ali 
submitted a TOEIC test certificate from ETS.  Leave was granted, as was further 
leave to remain as Tier 1 Post Study Migrant in April 2012 valid until August 2014.  
A further application in 2014 to remain as a Tier 1 Entrepreneur was refused; and, on 
30 March 2015, Mr Ali was served with removal papers. 

38. On 17 November 2015, Mr Ali applied for leave to remain on family and private live 
grounds.  That application was refused on 27 April 2016, on the basis that (i) the 
TOEIC test certificate upon which the earlier leave had been granted was fraudulently 
obtained by the use of a proxy, and (ii) the marriage certificate relied upon in the 
instant application was also obtained by deception.  Mr Ali’s human rights claim was 
certified under section 94(1) as clearly unfounded. 

39. On 7 July 2016, Mr Ali issued judicial review proceedings in the Upper Tribunal, 
challenging the certification.  The claim sought costs on an indemnity basis. 

40. On 10 October 2016, Upper Tribunal Judge Perkins refused permission to proceed on 
the papers; and, on 2 December 2016, Upper Tribunal Judge McWilliam upheld that 
refusal at an oral hearing.   

41. It is clear from the claim – and, of course, quite understandable – that Mr Ali was 
particularly concerned about the findings of the Secretary of State that he had been 
deceitful both in respect of his TOEIC test certificate and his marriage, which in his 
view amounted to a finding that he had committed perjury and was not lawfully 
married.  Of that, in paragraph 6 of her determination, Judge McWilliam said: 

“The applicant has a right of appeal, albeit out-of-country, 
against the substantive article 8 decision, and this is an 
adequate remedy.  This will enable him to challenge the 
decision in respect of the English language certificate and the 
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lawfulness of the marriage.  The applicant has previously 
challenged the decision in respect of the English language 
certificate and he was refused permission in a decision issued 
on 27 October 2015, Upper Tribunal Judge Hanson having 
decided that an out-of-country appeal was an adequate 
remedy.”   

42. However, she also said this (at paragraph 5): 

“Putting aside the issues in relation to the validity of the 
marriage and ETS certificate, the application has no prospect 
of success.  The applicant cannot meet the requirements of the 
Rules and it is not arguable that the applicant advanced 
compelling circumstances that would entitle him to leave 
outside the Rules.  There is no material arguable error of law.  
It is unarguable that the decision, on the evidence before the 
decision maker, breaches the applicant’s rights under art 8 
under the rules or outside of the Rules.” (emphasis added). 

43. At the same hearing the judge refused permission to appeal to this court. 

44. On 6 December 2016, Mr Ali renewed that application to this court.  The application 
was stayed pending the outcome of Ahsan; and, following the delivery of judgment in 
that case, on 22 May 2018 the substantive appeal was compromised by a consent 
order in which, again expressly without determining the merits of the claim, Mr Ali 
was granted permission to appeal, the appeal was allowed and the application for 
leave was remitted to the Secretary of State to remake the decision.  The reasons 
annexed to the order explained: 

“The [Secretary of State] has reviewed her position in the light 
of [Ahsan].  In accordance with the findings in that case, and 
taking a pragmatic approach in the circumstances relevant to 
this appeal, the [Secretary of State] proposes the certificate is 
withdrawn.  The decision is remitted to [Secretary of State] to 
reconsider her decision in the light of the withdrawn certificate, 
and with particular regard to the materiality of the fraud 
accusation to the human rights claim.  A new decision will be 
forthcoming to the Appellant.” 

Costs were left outstanding, and made subject to directions for the exchange of 
written submissions which have now been served and lodged. 

45. Mr Mitchell for the Secretary of State submits that the order for costs he proposes on 
the cases of Mr Rahman and Mr Al Amin is equally appropriate here: no findings 
have yet been made in respect of Mr Ali’s conduct in connection with his TOEIC test 
and marriage and, not until such findings are made, can costs be determined.  On the 
other hand, on the basis that “there was no basis in law or fact for the original 
decision’s statement that he had committed perjury and that his marriage was 
unlawful”, Ms Jones submits that the Secretary of State should pay Mr Ali’s costs of 
the claim and appeal on an indemnity basis.   
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46. I find significant difficulty in accepting key elements of either set of submissions.   

47. So far as Mr Mitchell’s submissions are concerned, as Ms Jones emphasises, the 
judicial review claim was not directly concerned with whether the findings and 
conclusion of the Secretary of State on Mr Ali’s application for leave to remain were 
sound; but only whether he (the Secretary of State) was entitled to certify the human 
rights claim as clearly unfounded which determined from where an appeal (which 
would directly concern and determine those factual matters) should be made, in 
country or out-of-country.  Even if an application for leave to remain is clearly 
unfounded, there is still an (out-of-country) right of appeal.  In any event, an order 
reserving costs is clearly inappropriate, given that there is no court or tribunal to 
which to reserve them to, the substantive claim having been entirely compromised.  If 
there is a new decision by the Secretary of State with which Mr Ali is dissatisfied, 
then that decision will have to be the subject of a new challenge in the appropriate 
court or tribunal. 

48. However, turning to Ms Jones’ submissions, I do not accept that I can proceed as if 
there had been findings that Mr Ali has not been deceitful in respect of his TOEIC test 
and/or his marriage.  No such findings by an independent tribunal have yet been 
made, and I cannot pre-empt them.  In any event, in this case, Judge McWilliam 
concluded that, leaving aside any issues in relation to the language test and marriage, 
the claim for leave to remain on human rights grounds was bound to fail in any event 
such that the certification was certainly lawful.  She considered that, leaving aside 
entirely any issue involving deception, Mr Ali could not in any event satisfy either the 
criteria in the Rules or the requirement for exceptional circumstances.  In many cases 
where the Secretary of State makes findings of deception, it would be impossible to 
say that, if he had left all such factors out of account, he would inevitably have come 
to the same conclusion with regard to section 94(1) certification; but that appears to 
have been Judge McWilliam’s conclusion.  In the judicial review claim, it would have 
been open to the Secretary of State to have relied upon matters other than those 
involving deception to have maintained the validity of the certification; although, of 
course, the court may have been persuaded that it would in any event have been 
wrong to leave the Secretary of State’s findings of fact in place.  However, the 
consent order states that the Secretary of State had adopted the course he did for 
pragmatic reasons, and, on the basis of all the evidence, I accept that he did.   

49. Following Ahsan, in some cases where there has been certification under section 
94(1) on the basis that deception in relation to a TOEIC test had been weighed in the 
balance that article 8 requires to be performed, no doubt the appropriate order will be 
that the costs of the claim and/or appeal should be payable by the Secretary of State.  
However, in the unusual circumstances of this case, I consider the appropriate order is 
that there be no order as to costs of the claim or the appeal. 

50. Therefore, again subject to any submissions on the form of the order, I would order 
that (i) paragraph (6) of the Order of Judge Perkins dated 10 October 2016 be 
quashed, and (ii) there shall be no order for costs in respect of the claim or appeal. 

Postscript 
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51. As I indicated at the outset of this judgment, it was hoped that the approach of the 
court in relation to these applications would assist in the resolution of other appeals in 
which similar points arise.  I do not know the extent to which this judgment might 
assist in resolving other cases.  However, it seems to me that the parties in those cases 
should be given some time to consider their position, and agree a consent order if 
possible, in the light of this judgment.   

52. I therefore propose that that parties in those cases have until 31 July 2018 to attempt 
settlement; and that, by 17 August 2018, the Secretary of State through the 
Government Legal Department updates this court on the progress of those 
negotiations.  Of course, that direction does not prevent any party making any 
application to court that it considers appropriate in the circumstances of a particular 
appeal. 
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