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678that failure to comply with the generic anticipatory duty
was ‘not actionable’. However the judgment concluded
that this was ‘free standing and could found declaratory
relief.’ 

S113(2) of the EA states that whilst proceedings
relating to a contravention of the Act must be brought
‘in accordance with this Part’, this does not prevent a claim
for judicial review. The tribunal also took a purposive
approach, asserting that, if the DWP’s argument is right,
a claim for judicial review relating to the duty to make
reasonable adjustments could only be brought by an
individual who could satisfy s21(2). The judgment
comments that ‘this would be a very strange result and one

that would fly in the face of the underlying purpose of the
Equality Act 2010’. 

Comment
The government has indicated it intends to appeal against
the decision. If this judgment is upheld it will
significantly strengthen the practical ability of disability
groups to challenge unreasonable barriers to access in
relation to both public functions and services more
generally.

Caroline Gooding

Legal consultant
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Obesity and disability 
Walker v Sita Information Networking Computing Ltd [2013] UKEAT/0097/12/KN [2013]
EqLR 476, February 8, 2013

Introduction
Mr Walker (W), an obese man suffering from various
symptoms, appealed against the judgment of the ET
which had found that he was not disabled. The key factor
in the ET’s decision was its finding that there was no
identifiable cause of W’s impairment. The EAT’s decision
addressed the correct approach to establishing disability
and set out guidance as to obesity and disability.

Facts
W weighed 21 and a half stone and suffered from a large
number of health problems including asthma, diabetes,
high blood pressure, chronic fatigue syndrome, bowel
and stomach problems, anxiety and depression.  These
conditions gave rise to various symptoms including
various pains, bowel symptoms, shortness of breath,
constant fatigue and poor concentration, the
genuineness of which were not challenged by the
respondent. 

The occupational health specialist who examined W
for the purposes of the claim said there was no evidence
of any pathological cause of W’s conditions, apart from,
to some degree, his obesity.  W claimed he was disabled
for the purposes of the Disability Discrimination Act
1995 (DDA). 

Employment Tribunal
The ET accepted that W suffered from functional
overlay compounded by obesity. However, because there

was no identifiable physical or mental cause for his
symptoms, the ET found that W was not disabled for
the purposes of the DDA. 

Employment Appeal Tribunal
W appealed against the ET’s findings as to disability. In
a relatively short judgment, the EAT accepted the
majority of the submissions made on W’s behalf. The
EAT stated that when considering whether an individual
is disabled a tribunal must concentrate on whether he
has a physical or mental impairment. As a result of the
unchallenged evidence before the ET, the EAT found
that on any view, W was substantially impaired and had
been for a long time. 

The EAT then went on to criticise the ET’s approach
of considering it necessary to identify a physical or
mental cause in order to establish a physical or mental
impairment. The EAT confirmed:

The question is whether the individual has the
impairment, and whether the impairment may properly
be described as physical or mental. The Act does not
require a focus upon the cause of that impairment.

The EAT did recognise that a lack of an apparent cause
may be of significance, but this is of evidential, rather
than legal, significance:

Where an individual presents as if disabled, but there is
no recognised cause of that disability, it is open to a
tribunal to conclude that he does not genuinely suffer
from it. That is a judgment made on the whole of the
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679 evidence. The effect of it, if made, is that there is no such
impairment as the litigant claims.

This, however, did not impact on W as there was no
challenge to his account of what he suffered. 

It was also put forward on W’s behalf that obesity is
a clinically recognised condition which in itself would
justify a finding of disability. The EAT disagreed, but
did say that whilst obesity does not render a person
disabled of itself:

…it may make it more likely that someone is disabled.
Therefore on an evidential basis it may permit a tribunal
more readily to conclude that the individual before them
does indeed suffer from an impairment, or for that
matter, a condition such as diabetes, if that diabetes is
such as to have a substantial effect upon normal day to
day activities. It may also be relevant evidentially to ask
whether the obesity might affect the length of time for
which any impairment was to be suffered.

This did not affect the main findings of the EAT, and as
a result of the above the EAT allowed the appeal and
substituted a finding that W was disabled for the
purposes of the DDA.

Implications for practitioners
This is a helpful judgment insofar as the EAT clearly
confirms that it is not a legal requirement to identify the
cause of an impairment in order to establish that an
individual is disabled. However, claimant practitioners
will need to be aware that if an impairment does lack an
identifiable cause, this could create evidential problems
if the existence of the impairment is in dispute. 

This case will also be of interest to those advising in
relation to obese employees regardless of which side they
act for. Whilst the EAT found that obesity itself is not a
disability, it did say that obesity may make it more likely
that someone is disabled. As such, whilst it should not
be assumed all obese employees are disabled (which itself
could damage the employment relationship) obesity
mixed with other health issues should prompt
consideration as to whether an employee is disabled.

Shazia Khan

Jonathan Bell

Bindmans LLP
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Victimisation – false complaints and the ‘reason why’ revisited 
Woodhouse v West North West Homes Leeds Ltd UKEAT/0007/13, June 5, 2013

Implications for practitioners  
This is an important case limiting the effect of the EAT’s
decision in Martin v Devonshires Solicitors [2011] ICR
352 EAT. [See Briefing 608]

It is a welcome reminder to ETs that the Martin case
was ‘exceptional’ and should not be used as a ‘template’.
The EAT recognised the concept of victimisation was at
risk of being seriously undermined if the irrationality
and multiplicity of grievances could lead, as a matter of
routine, to the case being placed outside the scope of s27
of the Equality Act 2010 (EA).

Facts
Mr Woodhouse (W) worked for West North West
Homes Leeds Limited (WNWHL) as project manager.
Throughout a 5-year period W brought 10 grievances
and 9 claims to the ET complaining of direct
discrimination, harassment and victimisation. His initial
complaint concerned an allegation of racial harassment
against a colleague, which WNWHL rejected on the
basis that there had been no race discrimination. 

W brought a further grievance about the inadequate

investigation into his complaint of race discrimination
which was also rejected by WNWHL. Thereafter, and
following a period of absence from work due to
workplace stress, W raised a series of complaints of race
discrimination and victimisation in relation to a number
of matters and the manner his complaints of race
discrimination/victimisation were investigated.

Matters came to a head in October 2010 when W was
placed on ‘precautionary suspension’ and invited to a
disciplinary hearing. The purpose of the hearing was to
consider whether a ‘productive employment relationship
was sustainable in light of, amongst other things, the
numerous allegations he had made about numerous staff
members over the last 5 years’. W was suspended prior to
October 1, 2010 (pre-EA) and dismissed with 12 weeks
notice on October 2, 2010 (post-EA). On November 1,
2010 W submitted his ninth complaint to the ET.

Employment Tribunal
W brought complaints of direct race discrimination,
harassment, victimisation and unfair dismissal. He
contended that a work colleague subjected him to race
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