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INTRODUCTION
1. On Saturday 22nd March 2003 approximately 159 passengers boarded three coaches at Euston Station in London.  Their intention was to go and exercise their right to protest at Fairford Military Aerodrome against the war in Iraq.  The right to protest is enshrined in Articles 10 and 11 of the European Convention on Human Rights.  
2. Most of the protesters never arrived.  They were stopped by police at Lechlade a small town some three miles short of Fairford.  They were ushered out of the three coaches by the police and searched.  They were then allowed back on the coaches but they were not allowed to proceed to the protest at Fairford, they were sent back to London escorted by a police escort.  

3. This matter has already been considered by the House of Lords in the case of Regina (Laporte) v Chief Constable of Gloucestershire Constabulary [2007] 2 AC 105.  It was heard as a result of a judicial review brought by Jane Laporte.  The House of Lords concluded that the police’s refusal to allow Miss Laporte to demonstrate at a lawful assembly was not lawful.  The House of Lords also held, as had the Divisional Court and the Court of Appeal that her detention on the coach was unlawful. The damages claim for Jane Laporte is not before the court because it has been settled. As regards the claims which are before the court, agreement was reached between the parties before the issue of the claims that breaches of rights guaranteed by Articles 10 and 11 ECHR would be admitted by the Defendant, subject to each claimant establishing his or her presence on one of the three coaches. Subsequently claims were issued for for false imprisonment and under the HRA for breaches of articles 10 and 11 ECHR. Judgment in default was subsequentlyentered in respect of each Claimant, no defences having been filed. 
4. For the record I took the figure of 159 passengers on the buses from the skeleton argument of Mr John Beggs QC who appears with James Berry on behalf of the chief constable.  That figure appears to come from the material before the higher courts which indicated that each coach carried 53 passengers and each coach was full. 

5. Miss Heather Williams QC and Mr Nick Stanage appear on behalf of the claimants.  Originally there were 118 claims of which 100 remain live.  At the case management hearing it was thought right and agreed that the parties should choose a group of claimants reflecting particular “bands”.  Although a lot of work was done by Counsel and solicitors on both sides to try and achieve that, it has not worked and has been abandoned during the course of the hearing.  The result is that I shall give damages under whatever headings attract damages and give I hope, sufficient detail or steer to enable the other 88 claims to be settled.

6. It has been a substantial task preparing and presenting the case on both sides and tribute must be paid not only to the industry, efficiency, clarity and brevity of Counsel but also to the industry and efficiency of the solicitors on both sides who have prepared their cases.

THE PLEADINGS

7. I have outlined the 2 causes of action in paragraph 3 above. In relation to each of the twelve claimants the pleadings vary slightly to reflect specific matters.  However, in my judgment there are a number of common themes running through the pleadings and I propose to deal with those common themes, and in dealing with the factual situation I will deal specifically with each of the claimants’ factual evidence about the theme. 
8.  All the claimants were deeply upset that they were not allowed to go to Fairford to protest.  Additionally they wanted to draw attention to the fact that an English base was being used by the Americans for the purpose of launching their bombing missions in Iraq.  Almost all of the claimants were taken aback by the police presence at Lechlade and also all of them found the filming by individual police officers of their persons as intrusive.  There was anxiety among the protesters that they would miss at least a part of the protest.  The protesters had been led to believe that they would be allowed to continue once they had been searched.  A number of claimants observed Jesse Schust trying to open the coach doors to speak with the police officers and saw the police push him back into the coach forcing the doors shut.  Others saw the doors forced shut on other coaches.  There was a feeling in each of the coaches that the behaviour of the police motorcyclists, Land Rover and transit vans was putting each of the drivers under considerable pressure.  
9. The police insisted that the coaches should not be allowed to stop at service stations nor to be allowed to leave the motorway.  In particular the motorcyclists were engaged in making sure this did not happen.  At one point Jesse Schust tried to speak to the police and someone else tried to get off the coach thus creating further fear in those particular coaches.  Although the DVD made by the claimants’ filmmakers shows that to a certain extent, as Mr Beggs QC points out, that there was a degree of calm on that particular coach, each of the claimants spoke of their concerns about when and where their unlawful detention would end.  A number of the claimants were hungry and thirsty and there was intrusive filming from alongside each of the coaches by a police Land Rover.  
10. A number of claimants were also embarrassed by the public nature of the police escort which also included a number of officers standing in their high visibility vests on one bridge and three police transit vans parked on another bridge which the coaches had to travel beneath.  Other claimants spoke of specific matters – Kate Allen felt very wary of attending protests because of the frightening nature of her experience.  Alessio Lunghi saw one officer who waved goodbye sarcastically and noted local residents made offensive gestures at the coach.  There was also a good deal of evidence about whether there had been a proper apology and when; and also claims had been made that items such as knives and a hammer had been found on the coaches so that a violent intent could be imputed to the claimants and that was quite simply wrong. 
11. Articles 10 and 11 of the European Convention on Human Rights as enshrined in the Human Rights Act 1998 gives every person a right to a freedom of expression and the right to freedom of peaceful assembly.  Article 10 provides:-

“1.
Everyone has the right to freedom of expression.  This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers …


2.
The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interests of national security … public safety, for the prevention of disorder or crime …”

Article 11 “Freedom of assembly and association” provides:-


“1.
Everyone has the right to freedom of peaceful assembly and to freedom of association with others, including the right to form and to join trade unions for the protection of his interests. 


2.
No restrictions shall be placed on the exercise of these rights other than such as are prescribed by law and are necessary in a democratic society in the interests of national security or public safety, for the prevention of disorder or crime … or for the protection of the rights and freedoms of others.  This Article shall not prevent the imposition of lawful restrictions on the exercise of these rights by members of … the police …”

12. In order to determine these matters I heard the following claimants:-

Gwynnedd Somerville

Kate Allen

Andreas Speck

Alessio Lunghi

Karin Farnworth

Zelda Jeffers

Cordelia Molloy

Paul Ibram

Glenn Lawrence

Murray Hatcher

Matthew MacDonald
Jesse Schust


For the defendants I heard the following:-


Assistant Chief Constable Kevin Lambert 


Chief Inspector Nigel Wright, formerly Avon and Somerset Police, now retired
 


Inspector Thomas Brooks


Inspector Steven Molloy who retired from Avon and Somerset Police in March 2003


Inspector Philip Worthington, serving with West Mercia Constabulary

THE DETAILED FACTS
13. In March 2003 Kevin Lambert was a chief superintendant in the Gloucestershire Police.  The chief constable of Gloucestershire Police, who was ultimately responsible for policing the area around RAF Fairford appointed an assistant chief constable, Martin Baker as in overall command of policing a demonstration which was due to take place on Saturday 22nd March 2003.  He was the strategic commander and is referred to as the gold commander.  Mr Lambert was appointed the tactical commander or silver commander as he was known.  On the day in question Mr Lambert took up his post, as he described in his oral evidence reasonably close to the protest assembly area.  It is apparently a building also used by the police when there is an air show. 

14. The Gloucestershire Police, in particular Mr Lambert were well aware of the recent difficulties that had occurred in and around RAF Fairford since December 2002 and I take the historic narrative largely from his written statement which is not in dispute.

15. Prior to the build up of hostilities with Iraq, in December 2002 RAF Fairford had no history of being a focus for public protest and there had been few security problems.  The situation changed fundamentally in December 2002 due to the increased international tension in relation to Iraq.  The attention escalated with the arrival of fourteen B-52 bomber aircraft on 6th March 2003 and an additional 1,300 US military personnel.  Bombing missions from RAF Fairford to Iraq were due to start on 21st March 2003.  

16. Mr Lambert points out that perhaps the greatest problem with regard to security at RAF Fairford is the length of the perimeter fence which is some 13.5 miles long, some of it through open farmland.  There were places where it was not secure and although military personnel did have patrols it is quite clear that they did not have sufficient numbers, without the assistance of the police, to patrol the whole of the perimeter fence in what might be considered a comprehensive manner.  
17. There was a history of recent protest at the site.  On 14th December 2002 when approximately 500 protesters attended, damage was caused to the perimeter fence and approximately 30 people were ejected from the site.  There was a second protest on 26th January 2003 when approximately 1,500 protesters attended.  This apparently included activists from London and four people were arrested and the perimeter fence damaged.  A third major protest took place on 23rd February 2003 when approximately 500 protesters attended with what are described as “hardcore activist groups including the WOMBLES and a group called Civil Disobedience”.  There was serious disorder when the main gate of the site was forced open by protesters followed by a major incursion into the base.  Part of the perimeter fence was also pulled down.  There were twelve arrests for aggravated trespass offences.  

18. On 9th March 2003 there was a protest of approximately 120 protesters when damage was caused to the chain link fencing and incursions were made onto the site.  There were 22 arrests for criminal damage and aggravated trespass.  In the meantime a protest camp had also been set up on the periphery of the base.  

19. Mr Lambert also describes a number of actions by individuals or perhaps two or three people causing damage to the perimeter fence and indeed to several military vehicles.  These incidents could only serve to make the police more anxious and aware of criminal offences being committed under the guise of protest.  Certainly by early to mid-March they were well aware that a protest was planned for 22nd March 2003.  At the very least, on 17th March 2003 a gentleman called Mr Cockcroft with an address in Stroud gave formal notification of a demonstration.  He indicated that the place of assembly was Fairford High Street at its junction with Mill Lane and that the destination of the march was the main gate at RAF Fairford.  A petition was to be delivered to the base commander and flowers to be laid near fences.  

20. Mr Cockcroft had a meeting on 17th March 2003 at Stroud Police Station.  He gave details to the police of what was going to happen and estimated the attendance at 5,000 people, a minimum of 1,000.  He told the police that CND Bristol and the Stop the War group were also involved and he gave the names of organisers.  He said he was a member of Gloucestershire Weapons Inspectors. 

21. I think it would be right to say – although no specific evidence was given to this effect – that if the Gloucestershire Police had been solely concerned with the groups referred to in the previous paragraph, apart from having a general concern about the potential for public disorder, they would not have had any specific concerns.  I say that because a large amount of evidence was given about a group known as the WOMBLES (White Overalls Movement Building Libertarian Effective Struggles).  Gloucestershire Police were aware, presumably from what they gleaned as a result of arrests, that the WOMBLES had taken part in the protest on 23rd February 2003 when the main gate at the site was forced open followed by a major incursion into the base.  Understandably, the police were concerned about this group together with another group called “Civil Disobedience”.  

22. The police were also undoubtedly aware of the WOMBLES website and under the heading “News. Smash USAF Fairford!  Info on coaches”.  The internet page goes on to record this


“The first we went there 50 people entered the base, the second time the main gates were pulled down.  What happens on March 22nd at USAF Fairford is up to you.  Are we going to passively spectate while hundreds of thousands of Iraqis are murdered or are we going to be actively involved in changing history and stopping this war by any means necessarily?  Book a place on the coach and find out!”
The reference to the main gates being pulled down would appear to be the incident on 23rd February 2003.  The remainder of the passage – poorly expressed that it is – certainly raises a distinct possibility of disobedience amounting to criminal activity.  

23. So far as the group Disobedience is concerned, their website under “Upcoming actions” records “Judgment day – a national day of Fairford.  Protest at USAF Fairford in Gloucestershire, Saturday 22nd March”.  The piece goes on:-

“JOIN THE citizens’ inspection at the biggest bomber base in western Europe.” 
 “Come dressed as weapons inspectors in white decontamination suits”.

Disobedience is organising transport from London.  Coaches will be leaving Euston at 9am, returning in the evening.  Seats cost £10 or £5 concessions.  Crash accommodation and training is available.  Please contact us for more details.  Legal support will be provided.”


Further down the page is a reference to the main gate having been torn down on 23rd February 2003 and a report of that incident.

24. It is quite clear that the chief constable’s officers were fully alive to the demonstration planned for 22nd March 2003 and planned for it in advance.  They were clearly aware that any demonstration has a potential to lead to something more serious and in particular they were concerned about the activities of Disobedience and the WOMBLES.  They sought to enable the protest to take place peacefully and to minimise the risk of serious public disorder.  They had been advised by senior military authorities that there must be no more incursions into the base and they appreciated the vulnerability of the long and insecure perimeter fence. 

25. The Chief Constable had decided against seeking an order to prohibit processions in the Fairford area and instead established a command structure of officers to control the event.  Additionally, under Section 12 of the Public Order Act 1986 as amended the chief constable prescribed the time, place of assembly and procession route prescribing where the procession route should end and drawing attention to the criminal offence of failing to comply with the conditions laid down.  Leaflets were provided describing the arrangements and warning those who deviated from the conditions were liable to arrest. 

26. The operation was named Operation Amity 4.  It dealt with phases of the operation and phase 2 – assembly and procession reads as follows (and I omit reference to paragraph numbers):-


“The traffic management plan will direct coaches and protesters’ vehicles to Fairford village.  Mobile response unit staff will meet protesters on arrival and issue leaflets regarding the policing of any procession and assembly.  Organisers have agreed that protesters will assemble in Mill Lane at its junction with High Street, Fairford.  It is anticipated that protesters will wish to hold a procession to RAF Fairford.  The procession will be subject to Section 12(1)(a) of the Public Order Act 1986 and conditions imposed include the following route: Mill Lane, Coronation Street, Horcott Road.”

27. Phase 3 is described as protest (public assembly):-


“Protesters will be given access to the main gate area of RAF Fairford for the purposes of peaceful protests.  Crowd control barriers will prevent protesters accessing fence line or the main gate within this area.  A police cordon will prevent protesters proceeding down the Horcott Road beyond the assembly area towards Whelford Road.  The procession will be subject of S14 of the Public Order Act 1986 with conditions imposed.”
28. Section 14 of the Public Order Act 1986 enables the chief officer of police or the senior police officer to impose conditions on the holding of any public assembly if he reasonably believes either of the matters in Section 12(1) viz:-


“(a)
It may result in serious public disorder, serious damage to property or serious disruption to the life of the community, or


(b)
the purpose of the persons organising it is the intimidation of others with a view to compelling them not to do an act they have a right to do, or to do an act they have a right not to do.”

29. At 5.30pm on 21st March 2003 Mr Lambert issued a statutory stop and search authorisation under Section 60 of the Criminal Justice and Public Order Act 1994.  It applied to an area around Fairford including Lechlade, and was extended on the following day.  The reason for granting authority was that Mr Lambert reasonably believed that incidents of serious violence may take place in his area and it is expedient to grant this authority to prevent their occurrence.  The area was delineated by a line on a map and included Fairford and Lechlade but covered a far more wide ranging area than simply those two places.  It would seem therefore that by the evening of Friday 21st March 2003 the police were prepared for the policing of this protest so as to ensure, insofar as they could, that if it ceased to be a peaceful protest they could deal with any criminal consequences.  
30. I turn now to the evidence of the twelve claimants who gave oral evidence before me.  The first witness was Gwynnedd Somerville.  She is a retired psychoanalytic psychotherapist and a lady, 55 years of age at the time, who is of good character.  She is a member of Tower Hamlets Women for Peace and has links with Tower Hamlets CND.  She went to Euston with a friend from CND arriving at about 9am.  She wanted to protest peacefully at RAF Fairford because she felt that was the heart of it all.  She felt she needed to be present there rather than marching through the centre of London.  The war had started and she was disillusioned and felt it was important to draw media attention to the fact that there was an American military presence housed at RAF Fairford.  She wanted to draw attention to the fact that B-52 bombers would be leaving from British soil, a fact which she did not think was widely known.  She met up with other CND and “Women for Peace” members at Euston.  She like most of the other witnesses described how the people who were meeting up were a huge mixture of different types of people all dressed in a different way.  She describes lots of elderly people and young teenagers who were probably out campaigning for the first time as well as more long-term peace campaigners.  She described the atmosphere as pleasant and good natured.  I do not propose to repeat that evidence which was similar to that given by all twelve claimants. 

31. Kate Allen is a woman of good character who was working as a building magazine journalist.  She was strongly opposed to the war and wished peacefully to demonstrate with others who were like-minded.  She also felt it was more significant to protest at the RAF base where there was a direct link with the war.  Once again this is a common theme with all twelve claimants and I will not repeat that evidence.  She could not remember where she had seen the protest advertised but she arrived at Euston on her own and boarded a coach. 

32. Andreas Speck works for an international pacifist organisation which supports conscientious objectors and non-violent demonstrations.  It is known as War Resisters International.  He went to Euston with a friend and he too wished to be at RAF Fairford to protest.  When cross-examined he said he was a seasoned activist involved in the magazine “Peace”.  He said he had heard of the WOMBLES and knew of their reputation for confrontation but he was not aware of their web page.  He accepted that it was reasonable for police to anticipate there might be hardliners and agreed that property and life should be protected.  He was recalled and asked about the fact that he had been convicted of three offences on 23rd October 2002 which involved an incident on 21st February 2002.  There were two offences of criminal damage and one of disorderly conduct.  He was fined and ordered to pay compensation and he paid those sums.  He explained that it involved an army demonstration team in Watford and he and others used water based red paint by throwing it at a screen.  He was also arrested for an incident in February 2010 involving the non-violent blockade of a nuclear power station at Sizewell.  It was a sit-down protest and although arrested there was no criminal prosecution. 

33. Alessio Lunghi is a man of good character. He walked to Euston with friends.  He said that some of the people who were there he knew but some he did not.  In cross-examination he said that he had attended anti-war and anti-globalisation protests and some of those had ended in violence.  He was present on May Day 2001 but did not take part in any of the violence.  He was not contained on that occasion.  He said that he had been involved with the WOMBLES between about October 2000 and attended frequently until June 2001 and then his interest faded.  He disagreed with the statement that the WOMBLES were at the forefront of violent protest and regarded the report to which I have already referred on the Disobedience website as an exaggeration.  He said that he imagined that anarchists would exaggerate for propaganda reasons.  It seems to me that that is not an unrealistic stance to take.  I have said in many judgments that the internet is a very good servant but a very poor master and it seems to me that one has to deal with what one reads on the internet with a certain amount of circumspection.  That is the case whether or not one is dealing with protest websites or any others.  
34. He wanted to be part of a demonstration at Fairford against what he saw as an illegal war.  He did not have a white overall.  He was with his girlfriend.  He had seen Jesse Schust before but he did not know Kate Allen, Murray Hatcher or Zelda Jeffers.  He admitted that on one occasion prior to March 2003 he had been arrested and taken into custody for maybe twelve or fifteen hours.  He also said that after March 2003 he had been arrested three times – in January 2004, on 19th November 2004 and possibly December 2004. 

35. Karin Farnworth is head of external relations at the National Film and TV School and is of good character.  She arrived at Euston on her own and had been to a big protest March in London the previous month when she got a leaflet about this event.  She also said she had been protesting in Birmingham some two weeks before this date and so she heard about this demonstration from different sources.  She was meeting friends at Fairford who were travelling from Birmingham.  She noted that lots of people were well over 60 and some of them were Quakers.  Her intentions were entirely peaceful and she said in evidence she was not aware that others did not have peaceful intentions.  She had heard of the WOMBLES but had only a vague idea of what they stood for.  

36. Zelda Jeffers heard of the demonstration from peace activists she knows and made her way to Euston alone.  Cordelia Molloy is of good character, a photographer and picture editor at the Science Museum.   She recalls travelling on the third coach.  She had already protested at a demonstration in Fairford in January 2003 which had been peaceful and with an enjoyable atmosphere.  She felt it was more meaningful to protest at Fairford than it was in London.  She met friends at Euston and travelled with them including Jane Laporte who had been the claimant in the divisional court proceedings. 

37. Paul Ibram was at the time a learning technology assistant at a sixth form college.  He has since qualified as a full-time teacher of finance and economics and is of good character.  He also was in the third coach.  He travelled alone to Euston because his decision was something of a last minute decision.  He had watched the news coverage of the bombing in Iraq the night before and decided to go to Fairford.  Glenn Lawrence was given a lift from his home in Romford to Euston to join the demonstrators.  He had heard about the demonstration as a result of consulting a website on the internet.  He was intending to go with two friends but they failed to attend.  He was reassured by the diversity of age of the people on the coaches and was made to feel welcome but was slightly apprehensive as he was alone. 

38. Matthew MacDonald was in coach three.  He said that he had three previous convictions all relating to protests.  On 24th August 2000 he threw a door through a shop window.  On 25th June 2002 he was convicted of offences involving an anti-road protest in Cambridge.  On 13th March of 2003, again in Cambridge he was found guilty of obstruction.  He said that notwithstanding that he had not planned to act in a violent manner at Fairford.  He attended at Euston with a group of friends.  When cross-examined he said he had a privileged upbringing having attended Eton School.  He was then at Cambridge University and in many ways he rebelled against his upbringing.  Currently working as a sous chef in a restaurant, he told the court that he had a place to read medicine at university in September.  
39. Murray Hatcher attended on his own and sat behind the driver at the back of one of the coaches.  Jesse Schust is of good character. He attended with his partner and was aware of the demonstration from a number of different websites.  He is a committed peaceful protester and was at the last minute asked if he would be a legal observer, a function he had performed at other events.  He agreed.  

40. All twelve claimants spoke of the atmosphere in the coaches as being on the one hand pleasant but equally reflecting the serious nature of what was happening with regards to the war in Iraq.  The coaches stopped for refreshments at a service station before continuing on their way towards Fairford.  Mr Lambert records that on that morning he was made aware that three coaches and a transit van containing the WOMBLES and Disobedience Action groups had left London and were travelling towards Fairford.  At 10.40am he had a meeting with Detective Superintendant Henry and as a result of that meeting he decided that vehicles should be stopped prior to their arrival in Fairford.  At 10.45 in the silver commander’s log the following is recorded:-


“Based on intelligence received it is understood that three coaches and a van are en route from LONDON carrying items and equipment to disrupt the protest today and gain entry to the airbase.  The protesters are the ‘Wombles’.  A Section 60 is in place and I have asked for an objective to be made for the Bronzes in charge of the two PSU’s on intercept duties to intercept the coaches and van to search and identify any items that may be used.  Items on the vehicle are to be seized if they are offending articles and if that is the case, the coaches and van are to be turned around and sent back towards the Metropolitan area.  The Metropolitan Police will be asked to pick them up at the M25.  They are not to be arrested to prevent a breach of the peace at that particular time, if that is the only offence apparent, as I do not consider there to be an imminent breach of the peace.  However they are to be warned if articles are found on the coaches and they arrive at FAIRFORD then I will consider them to be here intent on causing disruption and a breach of the peace and they may find themselves arrested.” 

41. At 11am, based on the “specific intelligence” received about the WOMBLES travelling to Fairford, the Section 60 authority was extended to include two further roads.  Some time during that morning approximately 70 police officers were deployed in the small town of Lechlade in order to detain the coaches. Although Mr. Lambert referred to a transit van being stopped,  it seems to me that the police intelligence was somewhat flawed in that no transit van was travelling with the coaches.  Plainly the police intelligence about the transit van must have been incorrect. 

42. At 11.45am on 22nd March 2003 Chief Inspector Wright, a reserve bronze commander was directed by Mr Lambert to command the interception of the three coaches.  From that time until 12.45 various communications passed between the control room and Mr Wright.  It is then recorded at 12.45 in the log that the three coaches had been stopped. 

43. So far as the coach passengers were concerned, Gwynnedd Somerville became aware, as the coaches proceeded down country lanes, of police motorcycle riders.  She said it was as if they were under escort.  The coach then turned a bend and she noticed there were lots of police in the area many of whom were wearing navy overalls with peaked caps.  She was taken aback at the level of policing.  We know from the evidence that the police had deployed approximately 70 police officers in this relatively small area.  She said she could see at least three police officers with video cameras.  She said it was shocking to see so many police officers, she did not know what they were there for and she felt unnerved and apprehensive.  
44. An officer boarded the coach and announced that the passengers were being detained under Section 60 of the Criminal Justice and Public Order Act.  They were told to leave the coach in twos and the men were told to leave first.  She said it was very rigid and intimidating.  Kate Allen recalls feeling much the same as Gwynnedd Somerville.  Andreas Speck, a more experienced peace protester was concerned at the implications of being pulled over when they were not even near to the military base.  He could not hear the announcement made by the police officer in his coach but he could not understand what the problem was or the basis for any search.  Alessio Lunghi, also an experienced protester, said he was stunned to see the extremely high police presence in what he thought was the middle of nowhere.  He felt overwhelmed by the number of police officers.  Karin Farnworth said that initially she paid little attention thinking it was some sort of routine check.  It then became clear to her when the police officer boarded the coach that this was no routine check.  

45. Zelda Jeffers noted a very high police presence as the coaches pulled over into the lay-by the police had earmarked.  She said that there was apprehension on the coach because no one knew what was going on.  After the police officer had told them what was happening she said she felt nervous even though she knew she had done nothing wrong.  Cordelia Molloy thought at first it was some sort of routine check but after the officers boarded the coach she found the information was not very clear and she was unnerved and anxious because she could see no reason at all for being stopped.  Paul Ibram does not record any feelings either in his statement nor did he say anything in oral evidence simply about the police presence.  Glenn Lawrence recalls approaching a small village and seeing what he describes as a huge amount of police present.  It seemed incongruous to him to see such a large police presence in such a quaint village.  He felt immediately anxious because he had not expected to see such a police presence on the way to the demonstration.  He said his fear increased when the police signalled the coaches over into a lay-by and there was some confusion on the coach.   

46. He had particular reason to feel worried.  As he explained in his statement and in his oral evidence in 2000 he suffered a very serious injury having been hit on the head with a weapon when he was in a student bar whilst he was at university.  The consequences of that injury appear to have been permanent.  He has experienced full clonic tonic (grand mal) seizures where he loses consciousness and shakes violently.  He also has asphasia and goes into a trance like state and unknowingly repeats the same action or loses control over part of his body which shakes.  He also experiences petit mal seizures where he can black out and lose control of his bladder.  If he suffers a serious seizure he needs to be hospitalised.  He also suffers anxiety and stress as a result of the head injury and takes medication to help manage his condition namely Epilim, Venaflaxine, Codeine and Diazepam.

47. He takes sensible precautions to minimise the risk of seizure.  He describes his primary triggers for seizure as stress, not enough sleep, not taking his medication, not eating and drinking alcohol.  In order to prepare for the event he had had a good night’s sleep, taken his medication and had a substantial breakfast.  He says that when a seizure is coming on he has warning auras and starts getting a headache which develops into a migraine.  At that point it is critical that he takes extra medication and takes himself to a quiet and dark place so as to prevent a serious attack and being hospitalised.  He took with him food, drink and extra medication and a change of clothing to cope with any embarrassment if he lost control of his bladder.  

48. When the police stopped the coach he was immediately anxious and explained that part of his condition makes it very difficult if he feels trapped or obliged to stay in a confined space or to have no control over his environment.  He was worrying that he might become stressed because this itself could lead to a seizure.

49. Murray Hatcher noticed a police motorcycle rider and shortly afterwards saw police officers standing in the road waving his coach across to the side into a lay-by.  He noticed a lot of police officers and it seemed odd to him to see so many police officers in such a tiny English village.  He describes the situation as unclear and everybody on the coach becoming nervous.  On his coach he was unable to hear exactly what the officer said because he was at the back.  He describes being made to wait on the hot and stuffy coach for at least an hour and a half before he was searched.  It is quite clear that it was a very warm day and he like other claimants describes the air conditioning as going off when the engine on the coach was stopped.
50. Matthew MacDonald describes how the peaceful nature of the journey was interrupted when the coach was pulled over and he noticed “swarms” of police.  He said he was stunned by the level of policing as they were not at the airbase yet but in what he thought was a picturesque country village.  He could see no reason for the police action.  He describes the atmosphere in the coach as getting tense.  He did not hear the announcement but news got to him that all the passengers were going to be searched.  When he got off the coach he felt it was intimidating to step into an area which was filled with police officers.  

51. Jesse Schust describes how as they approached Lechlade police officers attached themselves to the coaches as some sort of escort.  He thought at first that they were going to be directed to a parking area.  However as they got round a bend in the road he saw an extremely high police presence in the village.  The coach was signalled to pull over into a lay-by.  When the officers boarded the coach he thought it was a random security check.  He describes that how on his coach there were several older women all easily of pensionable age.  The driver was spoken to by the police and invited outside.  The announcement was made that they were all going to be searched individually under Section 60 of the Criminal Justice and Public Order Act.  At that point Mr Schust put on his legal observer outfit thinking that it would be helpful if he liaised with the senior police officers and the passengers.  He could not see any reason for the coaches being stopped in this way.

Searches and Filming

52. Gwynnedd Somerville describes leaving the coach and being filmed by an officer who did not explain why this was happening or what the footage would be used for.  She had done absolutely nothing wrong and yet the police were collecting evidence and filming her.  She was searched by three officers, one filming, one taking notes and one doing the search.  She like almost all, if not all the claimants makes the point that they seemed to be taking an unnecessarily long time.  
53. She also noted many police officers standing round doing nothing, which was manifestly the case, and yet there were coaches full of passengers waiting to be searched.  She was given an intrusive search and had to take her beret off.  She was conscious of people in the village coming to see what was happening and was embarrassed by this.  As far as she was concerned this was giving peaceful protest a bad name with local people, something she was anxious to avoid.  She was also aware that people in cars passing were watching what was going on.  She found it humiliating and embarrassing.  The search took place at 13.36 hours, almost an hour after the coach had been stopped.  Her evidence in re-examination was she had never been searched before.  

54. She said in answer to Mr Beggs QC in cross-examination that the police had acted courteously and with good humour when they were conducting her search.  Indeed, all the claimants accepted that in cross-examination and it was confirmed by what I could see on the film that was taken at the time.  She accepted that there was no sign of violence nor was there any hostility from the police constables.  This was confirmed by all the claimants and she specifically made the point that she felt the reason there was no hostility was because all the passengers were cooperative.  All those who gave evidence expressed the view that they wished to cooperate, so that the police could do their job and then they could be on their way to their protest at RAF Fairford.  In my judgment that was undoubtedly the case.  The claimants were not acting in an aggressive or irresponsible way at all. 
55. In spite of that Gwynnedd Somerville found the search intrusive particularly as it was being done with members of the public looking on.  She also said she felt apprehensive about the search.  In her case it is said that the search was illegal because she was pretty sure that she was not given the officer’s name or station as would be required.  I accept that evidence because it is corroborated by the fact that the information is also missing from the search record that she was given. 

56. Kate Allen gave very similar evidence.  As she got off the coach she was filmed at very close range with a police officer slowly taking the camera up and down which she also described as very intrusive.  What she found surprising was the fact that the police would video before the protest.  She certainly anticipated that they might video at the protest.  Again she found it uncomfortable and unnerving given that it was done with passers by looking on.  There is no challenge to the lawfulness of the search in her case. 
57. Andreas Speck does not take issue with the search in his case which it is accepted was lawful.  He also does not give any evidence about finding the search intrusive. 

58. Conversely, Alessio Lunghi who like Andreas Speck was a regular peace protester described the filming from head to foot and back again as very dehumanising and intimidating.  Nothing was said about why it was being done.  He too was aware that members of the public were watching and he found this embarrassing.  In cross-examination he said he thought that filming was definitely an intimidating tactic and the act of filming is quite invasive.  He refused to retract the statement that he had been treated like a “dangerous criminal suspect”.  He does not challenge the lawfulness of his search.

59. Karin Farnworth found the filming intimidating.  She wondered why these coaches had been singled out because another coach passed while she was being searched.  She felt she was being treated as though she were guilty of something.  She said in cross-examination that the way in which she had been treated undermined her confidence in the police.  She regarded them as having a job to do but she felt intimidated and was not confident they would uphold her right as a peaceful protester.  She challenges the lawfulness of her search. 

60. Zelda Jeffers is a very committed peace protester.  She has been a nurse and midwife although she was unemployed at the time of the protest.  Prior to the protest she had been working in Nicaragua.  She has a conviction on 11th September 2007 when she was given a twelve month conditional discharge and ordered to pay costs and compensation.  This involved a protest at an arms fair when she laid down with red paint on, the slogan being “Rivers of blood begin at arms fair”.  The second conviction was on 30th June 2009 for resisting/obstructing a police constable.  This was a demonstration outside Yarl’s Wood Detention Centre and the protesters were trying to stop coaches leaving.  The protest was about deportations and specifically about people who had cases pending.  She did not pay the compensation and served a short prison sentence as she put it to continue the protest.  She thought the sentence was five days.  

61. She also took part in a protest at the Irish Embassy in support of Irish people who were protesting against the war in Iraq.  Although she accepted that she had been filmed by television cameras she said that it was very different from being filmed by the police which she regarded as intrusive.  She also challenges the lawfulness of her search on the grounds that she was not given the officer’s name and station before it began. 

62. Cordelia Molloy also takes exception to the search in that she was not provided with any search record.  She said that if she had known she would have asked for one.  The DVD of her search shows her hands over her face and then her back to the camera.  She said that she covered her face because of the continual filming.  She said she was quite anxious and stressed and she felt it was very intrusive.  It seems to me looking at the DVD that in fact she did look distressed.  She said that she did find being filmed without her consent very uncomfortable. 

63. Paul Ibram was also filmed as he stepped from the coach.  Again the reason was unexplained and he regarded the filming as intrusive particularly as he had done nothing wrong.  He had been given a white boiler suit on the coach since the theme of the protest was “weapons inspectors”.  The weapons inspectors wear white boiler suits hence the costume.  The officer said that the suit would be confiscated.  When Mr Ibram asked why he said it could be used to disguise his identity.  This did not make any sense to Mr Ibram and the suit was confiscated.  He was also aware when the search was conducted of other people in the village looking in his direction.

64. He was asked about that in cross-examination and he said it was not exaggerated and “it seemed [my italics] that the police agenda was to enforce conformity with the government’s policy on Iraq”.  He was also concerned that other people may have been prevented from getting to the protest.  

65. Mr Ibram was one of a group who went to board a local service bus when it arrived at an adjacent bus stop.  This is also contained on the DVD and it shows quite clearly a police officer preventing him and others from doing so.  I had to ask myself as I watched that clip what powers the police had to do that and the answer is absolutely none.  This was an interference with the right of ordinary citizens to go about their business.  Mr Ibram also takes issue with the search in that he was not given a note of the search. 

66. Glenn Lawrence, the young man who suffers from epilepsy, had never been arrested before.  He had been summonsed on 22 February 1997 for travelling on a train without a ticket.  He had not been arrested on that occasion but taken into a side room by railway staff and the summons came subsequently.  In my judgment that conviction is completely irrelevant to my task.  He also challenges the search in that he was not given the information relating to the officer’s name or station.  
67. His oral evidence was that he was not feeling well when he was searched and felt dizzy and nauseous and he was having problems communicating.  He described that once he was on the coach waiting to be searched it was very hot and very unpleasant.  He was glad to be disembarking the coach as he was experiencing asphasia.  He tried to communicate with the person next to him which was not very successful.  He was not filmed but he lost consciousness and remembers climbing a stile and vomiting.  He explained that after a seizure he is not able to communicate very well and all he can do is sleep.  He says he was not able to use his spare clothing because after the seizure he had nowhere to change.  He was refused water with which to take his medication.  

68. Murray Hatcher also challenges the validity of the search because the officer did not give his name and station.  He had to wait approximately one and a half hours because he was sitting at the back.  He felt very uncomfortable and intimidated.  He saw others being searched and he felt particularly upset to see Jesse Schust a legal observer, having taken his beret off so he could be searched.  He also saw old ladies being searched too whilst local villagers stood by.  He described this as humiliating.  He also witnessed one of the ladies becoming upset because a knitted scarf had been confiscated and she was trying to reason with the officer.  He would not engage in any discussion and the scarf remained confiscated.  

69. Matthew MacDonald does not contend his search was unlawful.  He too felt intimidated by the police numbers, the intimidation being intensified as police with video cameras filmed him in an intrusive way.  Further he too was aware that people in the village had come to watch what was happening.  He became separated from his girlfriend and as one of those who was searched reasonably early in the proceedings he realised they were being undertaken extremely slowly.  It seemed that the searches would take a considerable time longer and so he and some friends decided to board a service bus.  They, like Paul Ibram were prevented from doing so by a police officer.
70. Jesse Schust was the observer wearing a yellow sash.  He again was one of the first few from his coach to be searched and was searched by three officers.  One was filming, one was taking notes and one doing the search.  He does not take any issue on the lawfulness of the search but he too noted that they seemed to be taking an unnecessarily long time.  He also saw that there were many other officers standing around doing nothing and yet there were coaches full of people still waiting to be searched.  He thought this was being done deliberately to delay the passengers so that they would not arrive at the protest on time.  
71. He was particularly upset because he and others had put in a great deal of time with local villagers when there are protests and he felt that the large police presence meant that this kind of work was being undermined.  He was particularly concerned with the delay as he had all the sashes for the legal observers at Fairford.  He also saw the police searching a coach without anyone present and someone had tried to film them but had been prevented from doing so. Almost all the evidence on this aspect of the case is unchallenged and I accept what they have said. 
WHAT THE SEARCH REVEALED

72. After the police had searched the coaches, some dust and face masks, three crash helmets, hoods, five hardhats, overalls, scarves, a can of red spray paint, two pairs of scissors and a safety flare were recovered.  It would also seem that there was a smoke bomb, but neither Mr. Lambert nor Chief Inspector Wright were aware of that at the time.
73. In connection with this aspect of the case I have looked again at the whole of the DVDs – those produced by the police and the one produced by the independent film makers on behalf of the claimant.  These items can plainly be seen on the police compilation DVDs.  The masks are the sort of masks that can be bought in any DIY shop and the overalls appear to me to be flimsy plastic which would simply cover clothing.  Indeed, it seemed to me that the police’s approach about the overalls was somewhat equivocal because it was quite plain from the DVD that having spoken to one person wearing such an overall they allowed them back on the bus still wearing that white plastic overall.  So far as the masks were concerned one part of the video shows a lady with a north American accent positioned on the stairs of one of the buses telling the police they had missed something and handing them a DIY face mask.  

74. All the claimants who were asked about the smoke bomb said they had no idea until fairly recently that such an item had been found.  Indeed, it does not seem to me to be insignificant that none of the protesters were asked about any items which were found.  The shields – which appeared to me to be home made were visible on the police DVD as were two or perhaps three hardhats and indeed as were the three crash helmets.  So far as hardhats and crash helmets are concerned they have a perfectly lawful purpose.  So far as the crash helmets are concerned Mr Ibram gave evidence that he had travelled to Euston Station by motorcycle and if he had not been able to leave his crash helmet there he would have had it with him on the bus.  It may well be that at least as regards some of these items there was a perfectly reasonable explanation which the police did not try to seek out.  The masks were quite clearly to be worn to cover some of the face – in one part of the video a young man had the mask on his forehead; and in another part of the video a young woman was wearing the mask across her mouth and nose.  Whilst a mask may cover part of the person I cannot see how it can be said to be unlawful simply to wear a mask like that even at a demonstration.  It may be that the police had power to make it a condition that faces or heads would not be covered at the demonstration but I would have thought that could properly be dealt with at RAF Fairford rather than at the village of Lechlade. 
75. For the sake of completeness I note that Chief Inspector Wright referred to homemade padding for the arms.  Although there is nothing specific about this in the items found, on the DVD is a clip of a young woman with a piece of cardboard sellotaped round one arm.  The dialogue is unclear but she took it off and it was retained by a police officer.  Again a piece of cardboard wrapped round an arm does not seem to me to be anything particularly offensive. 

76. I have already set out a part of Section 60 of the Criminal Justice and Public Order Act 1994.  Miss Williams QC and Mr Stanage in their very comprehensive and lucid closing submissions refer to the powers of search under Section 60 at paragraph 151.  The point made there is that detention at this stage is specifically for the purposes of conducting a search that is to say a lawful search undertaken in accordance with the statutory provisions.  However, it seems to me to be illuminating to look at further sub-sections of Section 60.  I refer to sub-sections (4), (5) and (6):-

(4)
This section confers on any constable in uniform power –


(a)
to stop any pedestrian and search him or anything carried by him for offensive weapons or dangerous instruments;


(b)
to stop any vehicle and search the vehicle, its driver and any passenger for offensive weapons or dangerous instruments. 

(5)
A constable may in the exercise of the powers conferred by subsection (4) above stop any person or vehicle and make any search he thinks fit whether or not he has any grounds for suspecting that the person or vehicle is carrying weapons or articles of that kind. 

(6)
If in the course of a search under this section a constable discovers a dangerous instrument or an article which he has reasonable grounds for suspecting to be an offensive weapon he may seize it.” 

77. As Lord Bingham pointed out in Laporte supra at paragraph 24 “dangerous instruments” means instruments with a blade or a sharp point.  “Offensive weapon” has the meaning defined in Section 1(9) of the Police and Criminal Evidence Act 1984.  I am aware that this specific point has not been argued but it does seem to me under subSection 6 a police officer could perfectly properly conclude that a smoke bomb was a suspected offensive weapon.  Whilst it may be possible – and I am not making any decision on this point – to categorise hardhats and motorcycle helmets as offensive weapons it seems to me that the same could not be true of white plastic suits or even the cardboard wrapped round the young lady’s arm.  Thus it may well be and I am not making any specific finding upon this point, that the confiscation of at least some of the articles was itself unlawful. Further, could it really be said, that these were “items and equipment to disrupt the protest… and gain entry to the airbase”? 
78. Some of the witnesses gave evidence that they were told that once the search had been completed they would be on their way to Fairford.  I accept that evidence not least because in the film prepared by the filmmaker who was on the bus with the claimants, there is a police officer quite clearly saying that, so it must have been heard by at least some of the protesters.  It is not challenged that certainly the majority of the claimants were under that impression. 
79. Some of the information about the details of the search was conveyed to Mr Lambert in his command post.  I say some of the information about the search because he said that when he made the decision, to which I will refer in a moment, he was unaware that a smoke bomb had been found.  It is then recorded in the log at 13.55:-

“Instruction to bronze SA to get the PSU inspectors to advise these protesters that in view of the articles found and the one protester arrested (this is the intelligence received to date) I believe they are making their way here to create a breach of the peace.  In view of this, to advise them to go back to LONDON.”

Mr Lambert who was in his command post and no doubt receiving messages from Inspector Wright or other officers at Lechlade, apart from officers elsewhere, said in evidence that he was not told about the smoke bomb.  That item must be regarded as the most incriminating item found and yet he did not know about it when he made his decision.  Before continuing dealing with the evidence that was given before me I am going to digress and deal with the comments made by some of their Lordships in the House of Lords because it seems to me that those comments have been more than borne out by the evidence which I have heard. 

80. Lord Carswell said at paragraph 105:-
“… The problem which faced them was that the actuality did not match up to the intelligence received.  If the coaches had been packed with hard-line anarchists the police might have been fully justified in ensuring that they did not get any nearer to Fairford, even if there had been a few more peaceable passengers on board.  When it became apparent at 12.45pm or thereabouts that there was a very mixed bunch of people on the coaches, many of whom did not present any potential threat to the peace, and the identified Wombles members were a small minority, it was incumbent on the police to review their strategy in relation to these coaches.”
81. Lord Mance said at paragraph 153:-
“153.
… The police direction and the return took place pursuant to a preset plan, recorded in Chief Superintendant Lambert’s log at 10.45am, whereby the three coaches were to be sent back, if any offending articles were found.  In the event, the number and nature of offending articles found was very limited (cf para 11 of Lord Bingham’s opinion), and those that were found were seized but the plan was nevertheless implemented in relation to all remaining passengers at Lechlade. 


154.
Throughout the relevant period the log consistently refers to the occupants of the coaches generically as the Wombles.  It does so on seven occasions in all, the first at 10.45 when the plan was recorded, and five times during the period at Lechlade before the direction for return given at 13.55 and implemented at 14.30.  The recorded explanation of the direction was simply that, in view of the articles found the passengers were ‘making their way here to create a breach of the peace’ or ‘intent on causing a BOP at airbase’.  But, after the coaches had been stopped in the lay-by and their passengers had been observed there for a long period (nearly an hour and a half by 13.55), there was or should have been no longer a basis for categorising them all indiscriminately as potentially violent Wombles.  The police intelligence officers present at Lechlade identified no more than eight of the coach passengers as known Wombles …, a number which could on the face of it have been easily managed at Fairford.  … Further, no attempt was made to ascertain affiliations or intentions.  On the contrary, individual protesters were given neither the opportunity nor any incentive to explain their positions.  Until the coaches were again underway, they were on the contrary allowed to think that they were going to be able to continue to Fairford and once the coaches were underway and the contrary became clear, the coach doors were held shut by police outside to prevent passengers disembarking.”
82. Inspector Worthington one of the inspectors at Lechlade said in his statement that he assumed that the coaches would be allowed to proceed to Fairford and he was “surprised” when after the searching had been completed he received an order from Mr Lambert to turn the coaches back to London.  However he appears to have accepted the decision on the basis that the silver commander would be in a better position than him to make that decision because he would have intelligence from other sources.  Subsequent events revealed that simply was not the case.  
83. Whatever may have been the police’s concerns about the three coaches of protesters must surely have been allayed within minutes of the arrival of these coaches at Lechlade.  I have already found that the police were courteous in carrying out their duties.  I have also found that the protesters were cooperative.  True a number of them did not give their names to the police but they were entitled to withhold that information.  The atmosphere was calm and there were quite clearly cheerful exchanges between the police officers and the protesters.  As I have also found, the expectation was that they would be allowed to proceed to Fairford once the search had taken place. 
84. The vast majority of them – as this case has proved – were decent hardworking people who had never been in trouble with the police.  Virtually the only convictions that day were the convictions which had driven these people to go to Euston to catch a coach to go to RAF Fairford to protest against the Iraq war.  To my mind their intentions were epitomised by a gentleman who had a beard and appeared to be about 60 years of age getting off one of the coaches with a sign attached round his neck.  The sign read “Wanstead Quakers we totally oppose wars no end can ever justify such means”.  Surely the police officers dealing with this situation on the ground must have realised that they were not dealing with coaches packed with hard-line anarchists (to use the words of Lord Carswell)?

THE DEPARTURE OF THE COACHES

85. The log does not refer to the coaches being returned to London under escort.  One of the police officers had quite clearly told a coach of protesters that they were going to be escorted back to the motorway.  Mr Lambert accepts that he made the decision to escort the protesters back to London to ensure they did not find an alternative route to Fairford.  He accepted there may have been a breakdown in communication and it is appropriate to record his apology for failing to avert his mind to the problems that he was going to create for those on the coaches as a result of his decision.  It seems there were communication difficulties that day and when he was cross-examined about some of the comments of members of the House of Lords he said he was unaware of the statement that said there were only eight WOMBLES on the coaches.
86. Once the protesters had been allowed back onto the coaches they were informed that the commander had decided that because of the items seized there was likely to be a breach of the peace and the protesters were not going to be allowed to go to Fairford.  It had been anticipated by Inspector Wright that they would be dismayed by that news and indeed they were.  

87. Inspector Wright accepted in cross-examination that whilst the buses were setting off and turning round the doors were held from the outside by police officers.  It is quite clear from the DVDs that the protesters inside were saying that these actions were unlawful and they were being prevented from exercising their right to peaceful protest.  Those statements are entirely accurate.  Inspector Wright said that the police held the doors because he had insufficient officers.  I find that statement completely unfathomable.  The evidence is that there were at least 70 police officers on duty in Lechlade that day.  True it is some may have been held in reserve.  The DVD shows clearly there were literally dozens of officers awaiting the arrival of these coaches and I am at a loss to understand how the inspector could say that if he had not held these doors closed he would have had insufficient officers.  True it is that some of the protesters would probably have got off the coaches but the police officers had already been able to observe them and appreciate that they were not intent on causing trouble. 

88. I will deal with the reactions of each of the claimants separately and the conditions on the coaches.  However, every claimant said that the real cause of distress was the fact that they had been denied their right to protest peacefully at RAF Fairford.  Each of them had a profound objection to the war as evidenced by the fact that they were willing to take up their spare time by going from their homes to Fairford.  They also felt very strongly that the British people were not really aware that a British Air Force base was being used by the American Air Force for the purposes of launching bombing attacks on Iraq.  They wished to draw attention to that and their right to protest had been denied.  In spite of their frustrations the sort of verbal reaction was “shame”, “shame on you”; “fascists” and comments about the British police being directed by the Americans.  Although there was a verbal reaction – understandably – it did not, certainly as far as I could hear, contain obscene or abusive remarks towards the police. 
89. Inspector Brooks was one of those responsible for escorting the three coaches on the M4 motorway.  He had originally been deployed at another RAF base.  He said in cross-examination by Miss Williams QC that he was a little surprised that an apparent decision had been taken not to let the coaches leave the motorway.  The DVD shows that other people were being prevented from coming on to the motorway by police motorcyclists.  They were stopping the cars as they used the slip road.  The coaches were then being prevented from leaving the motorway.  On occasions a motorcycle would use the hard shoulder to come up on the inside of the coaches.  
90. At one point a police Land Rover went past slowly, filming the coaches including the driver.  He was clearly not happy about this because he remained in a position in his seat where he could not be filmed.  One has to ask why on earth it was necessary to film in this manner when every single person on those coaches had already been filmed?  At one point on the DVD the coaches are in the inside lane, motorcyclists are on the hard shoulder and police vehicles are in the second and third lanes.  At one point there are a number of police officers standing on a bridge over the motorway and at another point there were three police transit vans parked on the bridge.  Subsequently there were a number of transit vans on the motorway belonging to different police forces. 
91. The protesters began to hang up signs in the windows and perhaps the most prominent was in the back window of one of the coaches.  It read “Denied our democratic right to protest”.  One of the occupants of that bus made the accusation that the police transit van behind had closed up so that no ordinary members of the public could read their notice.  Whether that was right or not the fact was that at that point the police were preventing anyone else getting near to the coach.
92. I now turn to each individual claimant’s evidence about this aspect of the case.  Gwynnedd Somerville saw Mr Schust try to speak to the officers and instead of having a reasonable conversation he was forced back into the coach and the doors shut.  She described the scene on the motorway and said she felt extremely claustrophobic and was becoming increasingly frightened and uneasy.  She had no idea where this was all leading or what the police had in store. 
93.  Mr Beggs QC makes some criticism of her for saying that being on the coach was worse than being in a police cell.  He did in fact rightly withdraw the question in cross-examination when it was pointed out it was really an unfair comparison.  I accept Mr Beggs’ QC point that she had eaten her lunch so there was no lack of food for her, but she wished to go to the toilet and could not do so and was uncomfortable.  
94. Although Mr Beggs QC also makes the point that people can be heard speaking calmly and laughing on the DVD, her evidence – and it was echoed by most if not all of the claimants – was that she was apprehensive on the coach in that she wondered what was going to happen.  This aspect of the case should not be underestimated in my judgment.  This must have been an almost unique situation where decent honest people in the main had been incarcerated on three coaches and provided with an intimidating police escort.  None of them could have possibly been aware of what was going to happen.  Not least, because they had really not been told anything of any consequence apart from the fact that in the first place once they were searched they would get on to Fairford in the second place they had been given no real account of what was going to happen – in one instance being told they were going to be escorted back to the motorway. 
95. Kate Allen was concerned about the way that the escorting motorcycles and other police vehicles were being driven and felt some sympathy for the driver.  He had apparently been threatened with arrest according to her evidence.  She too was distressed at not being able to protest.  She describes being in pain because she could not use the toilet and she had no food with her and only a bottle of water which she had drunk.  She said she anticipated buying food at Fairford.  
96. That is countered by a submission by Mr Beggs QC that there really was no evidence that food could be supplied at Fairford, itself a very small village.  A mobile outlet might have been there which was about the highest at which it was put.  I agree with that criticism, but it is countered by the fact that if these people had not been able to eat or drink at Fairford. If refreshment had not been provided at Fairford they would have been able to stop at a service station on the way back, a simple right which they were unlawfully denied.  She also feared what might happen and was wondering whether she was going to be arrested or kept in custody.  She said she was incredulous at the disproportionate nature of the policing and felt very sorry for the driver.  
97. She had attended protests since but she was worried about the police presence.  She said in re-examination that the experience was uncomfortable, demeaning and distressing and in the longer term was relevant for relationships with the police and for respect for the law.  She found being filmed by the police difficult and she did not remember being filmed by the people on the coach. 
98. Andreas Speck is a committed peaceful protester and has worked long term for War Resisters International.  He was extremely frustrated as a result of the loss of the right to protest at Fairford.  He was startled by the way the police held the coach doors shut and being a seasoned protester he had never actually seen anything like that before.  He was extremely upset not to be able to use a toilet on the coach.  He found the behaviour of the police motorcyclists unnerving and the vehicle that came alongside the coach filming them very intimidating.  He too was concerned what might happen and he said everyone was nervous and some people were actually scared.  He could not see any reason why they could be detained but there was a genuine concern where it would all end.  Mr Speck had not been put off peaceful protesting by the events of 22nd March 2003.  
99. Alessio Lunghi was also a seasoned protester who had been at protests where there had been violence but denied that he had been a part of it.  He had been arrested on occasions.  It was not disputed that he felt distressed by the loss of his right to protest that day.  He considered the actions of the police unlawful and he feared they might be arrested and taken to some secret location.  Mr Beggs QC submits that the language he used in court was more measured than that used in his statement and that is right however, for someone who knew his rights and knew his rights had been abrogated, he is entitled to be concerned about what might happen.  He said they had no idea why they were being taken.  He was aware of the filming alongside the coach and he could see no reason for it.  He found the actions of the motorcyclists extremely frightening and dangerous.  He wanted to go to the toilet.  
100. Karin Farnworth was extremely angry that she had been lied to when she got back onto the coach.  She did not think the police could imprison the protesters when they had done nothing wrong and she described it as oppressive in the extreme.  She said that the whole incident turned the protesters into a public spectacle because of the behaviour of the police.  She was also critical of the police escorting coaches back and she spared a particular thought for the driver she felt it was quite wrong for the police to treat him as they were in making him drive under such stressful and distracting circumstances.  He had been threatened with arrest if he did not do as he was told.  She recollects that Mr Schust had negotiated a toilet stop which did not take place because the police did not let the coach leave the motorway.  She remained on the coach until Euston as she was apprehensive about getting off earlier.  
101. Within two days of these incidents, she compiled a statement which is attached to her statement.  Mr Beggs QC relies upon that as a true statement of events and says that compared with that her written evidence in particular for the hearing was exaggerated.  She said the purpose in compiling that was simply to record in narrative form what had happened and I accept that explanation.  Nevertheless Mr Beggs QC has a perfectly good general point in that some of the incidents – in all the statements – are perhaps described with a degree of hyperbole or hyperbolic epithet as he uses the phrase.  In specific instances it was suggested to claimants that the use of a particular word might be exaggerated and in many instances that was denied.  
102. However, I do accept that in some instances the sentiments may have been a little too strongly expressed.  In my judgment that does not detract from the fact that these people went through the emotions which I have been careful to describe, and I accept their evidence.  Perhaps a good illustration of that is in Miss Farnworth’s evidence which was to the effect that she has not been on any protests since the incident where she has thought there would be any trouble of any kind with the police.  Instead of the police protecting her right to protest they actually prevented her from exercising that right.  
103. Zelda Jeffers as a committed protester found the police holding the doors of the coach in which she was travelling as it set off frustrating and intimidating.  She was anxious to get to Fairford and was being prevented.  She described Mr Schust as having been entirely reasonable and yet was treated with hostility by the police.  She describes the drivers being very scared.  When she saw the incidents on the motorway she began to get very scared about what might happen to them.  She wished to use the toilet and was close to a lady called Helen Wickham when she had to relieve herself using a Tupperware container.  She hoped desperately that she would not have to follow suit.  
104. Cordelia Molloy felt trapped and was very frightened to see police officers pressing the doors of the coach in which she was travelling closed.  Her initial surprise and fear turned to outrage and upset when she realised she was being deprived of her right to protest lawfully.  She feared that as a result of the police behaviour on the motorway she might face arrest, detention or something worse.  She felt that what was happening was so extraordinary she had no idea where it would all end.  She also expressed considerable sympathy for the driver.  
105. She was particularly affected by the police’s refusal to allow the coaches to leave the motorway and allow the passengers to use a toilet because she was having her period.  She said that she was dehydrated and had a very bad headache and was not feeling well at all.  She left the coach at Shepherds Bush.  Since that time she has been put off protesting and felt that the police had abused their powers without any qualms whatsoever.  She thought the police had flouted the law and had a blatant disregard for the democratic process.  It would be impossible to disagree with those sentiments. 
106. Paul Ibram was also angry and frustrated at being prevented from his peaceful democratic protest.  He became aware that he would not be going to Fairford when the coach turned round and police officers were holding the door closed.  As a motorcyclist he was worried about the way the police motorcyclists were behaving on the motorway.  He also thought it was making matters worse when police officers were filming from the Land Rover.  
107. He also thought it was outrageous that other road users were being disrupted in this way.  I can well imagine there were an awful lot of angry motorists trying to get on to the motorway from the various junctions that day.  He said the coach was stuffy, basic facilities were denied and he was aware that some people had to urinate into Tupperware boxes.  Because of the way in which things happened and the fact that there was a complete lack of communication he began to think that the occupants may be taken to Paddington Green, a high security police station.  Mr Ibram left the coach at Shepherds Bush, in need of a toilet and feeling hungry and dehydrated.  
108. Glenn Lawrence is undoubtedly the most vulnerable claimant of the twelve I heard.  He was feeling so unwell he did not really want to get back on the coach but he regarded it as preferable to remaining with the police in the middle of nowhere.  Once in his seat he focussed on trying not to vomit.  He was aware of the police banging on the doors and holding them shut.  He really wished not to be on the coach.  He had believed the police to be public servants and there to do good but he says he could not have been treated in a less caring or considerate way.  He could not contact his family by phone which made him feel even more isolated. He was able to get hold of a member of his family later on the journey. 
109. When he saw what was happening on the motorway he too became fearful of what might happen.  He really could not understand why the police could not allow them to leave the motorway to go to a toilet.  He desperately needed to change his clothes and take his medication.  He was becoming more and more anxious he would have a full seizure.  When the coach got to Shepherds Bush he managed to get out and staggered to a nearby green area, throwing himself to the floor.  He stayed there for some time feeling faint and overwhelmed.  He finally managed to get through to his family.  He was a young man who respected the police but who now finds he has lost his trust and faith in the police. 
110. Murray Hatcher was upset about not being allowed to carry out his democratic right to protest.  He was unaware that they were not going to be allowed to carry on to Fairford until the coaches were turning round and the police were holding the doors closed.  He described much the same thing on the motorway but noted that motorists were actually pointing at the coaches and in a sense he felt they were being singled out.  He feared he might be detained or worse as there was no communication at all with the police.  He said that they had simply been imprisoned on a coach and forcibly removed from one part of the country to another.  
111. Again, one could not argue with that as an accurate statement.  He describes how he had to go to the toilet and so he used a bottle and he found that embarrassing.  Mr Beggs QC submits that this should be disregarded as an aggravating factor in his case.  I will deal with that matter more fully when I deal with the individual damages to be awarded.  I am deliberately not going to deal with the details of the convictions, which were in evidence, but the point has got to be properly made that whilst convictions do not disqualify Mr Hatcher from obtaining a sum by way of damages, it is manifestly the case that having to urinate into a bottle would cause him far less embarrassment than perhaps other male occupants of the coaches.  Also, as Miss Williams QC points out he appears to have done it in a discrete manner.  
112. I have dealt with the descriptions of Jesse Schust trying to speak to the police and engage them in dialogue but being prevented from doing so by the ordering of the bus driver to leave and the police keeping the doors closed.  As Mr Beggs points out in his submissions Mr Schust had been able to have discussions with the police, but not once they started to hold the doors on the coaches shut. He found the incident with the doors extremely frightening and he felt utterly humiliated.  I find that to be the case.  Not only is Mr Schust a committed protester – and as an American he felt he really had to be there – but he was also the person nominated to be a legal observer.  He took that aspect of the day extremely seriously and I am quite sure he felt a great deal of responsibility for what happened.  He had been unable to negotiate with the police and so something in the order of 159 peaceful protesters or largely peaceful protesters had been unable to demonstrate. 
113.  As the coach pulled away he was aware of people sticking their fingers up.  He had also made it clear that when he protested he wished to have the local people on his side or at least not alienated by protests.  It is manifestly the case – as can be seen on the DVD – that as his coach pulled away at least one person was making obscene gestures so that Mr Schust’s complaint is entirely valid.  He said he felt wretched.  He was particularly upset that his opportunity to protest in the early days of the war had been taken away from him.  He too was completely perplexed by the way in which the police behaved both on the main roads and on the motorway.  He felt that given the nature of what was happening this was a well planned police operation and he also felt that he had been extremely naïve to believe what he had been told when the passengers got back on the coaches. 
114. Mr Schust dialled 999 and said that a toilet stop was needed.  His partner was desperate to go to the toilet.  He was so desperate he opened the door whilst the coach was moving to speak to a police officer who was driving the Land Rover.  The officer gesticulated at him to drive on and was very aggressive.  He tried to convert a plastic bottle with his pen he was so desperate and then other passengers asked around and a Tupperware box was forthcoming.  His partner urinated into it.  He described the experience as deeply humiliating.  
LEGAL SUBMISSIONS AND DECISION
BASIC DAMAGES FOR FALSE IMPRISONMENT

115. Miss Williams’ QC basic submission is that I should follow the guidance laid down in the case of Thompson and Hsu v Commissioner of Police for the Metropolis [1998] QB 498 CA.  That case concerned two appeals, both of which emanated from this court.  It was intended to give guidance about various heads of damage in cases involving civil jury trials against the police.  I appreciate that Lord Woolf, in handing down the judgment of the court, did deal with damages in defamation proceedings which do not directly concern me.  
116. Lord Woolf MR said at 504F:-

“The intention (of these appeals) is to clarify the directions which a judge should include in a summing up to assist the jury as to the amount of damages, particularly exemplary damages, which it is appropriate for them to award a plaintiff who is successful in this type of action.  As similar appeals are pending any guidance given by us on this subject should influence the outcome of those appeals in addition to providing guidance for the future.”  

117. The court also referred to the speech of Lord Diplock in Wright v British Railways Board [1983] 2 AC 773 at 784-5.  Lord Diplock said:-

“It is an important function of the Court of Appeal to lay down guidelines … the purpose of such guidelines is that they should be simple and easy to apply though broad enough to permit allowances to be made for special features of individual cases … but though guidelines should be altered if circumstances relevant to the particular guideline change, too frequent alteration deprives them of their usefulness in providing a reasonable degree of predictability in the litigious process and so facilitating settlement of clams without going to trial.”
118. Mr Beggs QC begins his submissions on this point by conceding that the false imprisonment started at 13.55 hours when Mr Lambert gave the order that the coaches were to be turned around.  He submits that the period of detention was however technical in the sense that the claimants were unaware of its unlawfulness.  He then submits that the substantive basic damages award is in the timeframe 14.30 to 16.55 hours when the claimants were aboard the coaches i.e. a period of two hours 25 minutes.  He then asks whether a judge can depart from Thompson supra.  I have no hesitation in agreeing with his submissions that a judge can depart from the guidelines in Thompson.  
119. In order to support his next submission that I should depart from the guidelines in Thompson he relies on the cases of Austin and Saxby v Commissioner of the Police for the Metropolis [2005] EWHC 480 a decision of Tugendhat J.  Although the case involves two claimants, he does not specifically rely upon the case of Austin who, had liability been established, would only have received £5 nominal damages.  The case involved a demonstration in Central London which had not been authorised.  People got caught up in the crowds and were there for several hours whilst the police were trying to release people and cars gradually.  At paragraph 594 of his judgment the judge described what was happening as being similar to being delayed at an airport.  
120. He went on to say at paragraph 595:-

“The reaction of reasonable people to misfortunes such as this is not a sense of humiliation, and mistrust of the police, but of resignation and relief that the situation has not turned out to be worse.  The expressions on the faces of those shown on the videos being released at 7pm and later on MD01 include many which appear to show this reaction.  There is little sign of distress or ill humour and many appeared good humoured.  These images are of people who are being searched, who might be expected to show more frustration at this additional delay than others, such as the claimants, who were not searched.  The picture of Mr Saxby being released does show him looking tired.”

He then goes on to say that had Mr Saxby succeeded he would have awarded £100 basic damages, with nothing for aggravated damages and nothing by way of exemplary damages.    
121. I make the point straight away that the short quotation from paragraph 595 of the judgment indicates a very different factual situation from the situation here.  The reactions of the people in this case to the search and detention was good humoured.  However, they were extremely upset to be detained on the buses in the way they were – entirely unlawfully – and it is quite clear that at least some of them showed distress.  Mr Schust would be a case in point – he was clearly distressed when the coach started off and he tried to speak to the police and he was plainly distressed when his partner had to use a Tupperware box in which to urinate. 
122. Mr Beggs QC also relies upon the case of Prison Officers Association v Iqbal [2010] 2WLR 1054.  Mr Iqbal was a prisoner serving fifteen years’ imprisonment.  On a day when there was industrial action in the prison he could not be released from his cell for a period of six hours and he claimed false imprisonment.  In arriving at an award of £20 per hour making a total award of £120 Lord Neuberger MR in paragraphs 48 and 49 of his judgment made it clear that the court was departing from Thompson because although Mr Iqbal suffered real loss in not being able to enjoy his customary limited freedom, this was at a time when he was lawfully being confined within the prison and so he was deprived only of a limited freedom of movement within the prison and the deprivation did not cause him much distress.  In my judgment in the cases upon which Mr Beggs QC relies the judges in each case have given very specific reasons for departing from the awards in Thompson. 
123. Whilst I accept the situation which arose here is very different from the situation which arose in the two cases before the Court of Appeal in Thompson, I can see no good reason to depart from the guidance in Thompson.  I accept that none of the claimants were ever placed in a cell but they were confined to coaches and they had no means of knowing where their ordeal would end.  That certainly strikes me as a very serious false imprisonment given the restrictions of liberty which were imposed by the chief constable upon the unfortunate claimants.  
124. Miss Williams QC also makes the point – in my judgment rightly – that if these claimants had been deprived of their liberty in a cell they would at least have had certain rights.  They would have had the right to ask for a solicitor and they would certainly have had the right to go to the toilet.  Additionally, the custody sergeant would have been under a duty to ensure that they were given drinks and were fed.  None of that was open to the claimants on any of these coaches . 
125. The court referred to a jury being informed as to “The correct starting point for basic damages for actual loss of liberty”.  The guidance was then set out as follows:-

“(5)
In a straightforward case of wrongful arrest and imprisonment the starting point is likely to be about £500 for the first hour during which the plaintiff was deprived of his or her liberty.  After the first hour an additional sum is to be awarded but that sum should be on a reducing scale to keep damages proportionate with those payable in personal injury cases and because the plaintiff is entitled to have a higher rate of compensation for the initial shock of being arrested.  As a guideline we consider for example that a plaintiff who has been wrongly kept in custody for 24 hours should for this alone normally be regarded as entitled to an award of about £3,000.”
126. Put shortly, this is £3,000 for 24 hours and £500 for the first hour which inflation adjusted produces £4,660 and £776 respectively.  Mr Beggs QC submits that because of factors he refers to in paragraph 42 of his opening skeleton argument I should consider that a figure of £300 is generous so that an award should be in the sum of £600 to £750.  
127. The factors which he considers mitigate their situation are these.  The claimants were not arrested.  Miss Williams QC submits that damages for false imprisonment are not dependent upon a person being arrested.  I agree with that submission and I do not take the view that Mr Beggs QC disagrees with it.  The point he seeks to make is that in a sense if they had been arrested it would make it worse.  
128. The second point he makes is that there was no “initial shock of being arrested”, namely the shock a detainee feels when he is locked up in a police cell for the first time.  He also submits that they had voluntarily re-boarded the coaches at Lechlade sometime after 2.15 but I have to add the rider that was in the belief that they were going to be allowed to carry on to RAF Fairford.  It was only after they had boarded the coaches that they became aware of the true situation, namely, they would not be allowed to proceed.  He submits that just before 2.30pm when they were given that information that was when they became falsely imprisoned.  He also submits that the surroundings on the coach were rather better than the surroundings in a police cell.  Additionally, unlike the situation in a police station, many of the occupants of the coach had mobile phones and were able to contact their loved ones.  Indeed, Glenn Lawrence specifically said that he was able to ring his parents to arrange a lift when he arrived back in London.
129. I have indicated that as a matter of law, in assessing a basic award of damages for unlawful detention I am obliged to follow the very helpful guidance provided in Thompson supra.  Mr Beggs QC concedes that the false imprisonment began at 13.55 but that the substantive period was the coach journey between 14.30 and 16.55 namely a period of two hours and 25 minutes.  He refers to the period from 13.55 to 14.30 hours when the coaches left Lechlade as being a period of technical false imprisonment.  
130. On this narrow point neither claimants nor defendant appear to be too far apart.  Miss Williams QC does submit that as the claimants were back on the coaches by 14.15, that is the starting time for their detention on the coaches – and I agree with that contention.  However she does agree with Mr Beggs QC and makes the concession that from the time of false imprisonment 13.55, the conditions were such that perhaps a lesser sum ought to be awarded for that period of time i.e. twenty minutes and she submits £130 would be appropriate.  As far as the two hours and 40 minutes on the coach is concerned it is appropriate to take the inflation adjusted Thompson figure of £776 per hour and multiply it by 2.66 hours giving a total of £2,064.16 by way of basic damages for each of the claimants falsely imprisoned on the coaches.
131. In my judgment that approach does not properly follow the approach in Thompson which indicates a figure of £500 for the first hour but thereafter reducing so as to remain proportionate with damages payable in personal injury cases.  In my judgment it would be appropriate to award the updated figure of £500, being £776.  For the second hour an appropriate award is £524 which I readily acknowledge is a precise figure to enable the arithmetic to be more straightforward.  Then the third hour is at the rate of £450.  Accordingly in my judgment the figures to be added together are £776; £524 and £300 (being two-thirds of £450).  This gives a total of £1,600 which in my judgment is a reasonable figure taking into account all the circumstances I have indicated above.  I have also indicated that both counsel have adopted a not dissimilar approach to the false imprisonment immediately after 13.55 and whilst I agree with Miss Williams’ QC approach namely we are dealing with twenty minutes rather than Mr Beggs’ QC 35 minutes in my judgment an appropriate figure would be £100 for that period.  Accordingly the total basic figure for the false imprisonment from 13.55 until 16.55, a total of three hours, is £1,700.  
132. Additionally, seven claimants have said that their searches were unlawful in that either the police officer did not supply his name and station, or they were given no copy of the document relating to the search.  That has not been challenged by the defendant and so it must be the case that in seven instances the search was unlawful.  Cordelia Molloy and Zelda Jeffers were only searched after the unlawful detention had commenced at 13.55.  Further, Miss Williams QC concedes that Mr Ibram was searched so close to that point (at 13.50 hours) that an additional period of unlawful detention is so short as to have no significant impact upon his damages.  Gwynnedd Somerville was searched at 13.36 hours; Karin Farnworth at 13.28 hours; Glenn Lawrence at 13.15 hours and Murray Hatcher at 13.25 hours.  Miss Williams QC submits that once a claimant was unlawfully searched, their detention remained unlawful.  
133. The basis for the search relied upon was the Section 60 of the Criminal Justice and Public Order Act search authorisation.  She submits that detention is authorised for the purposes of conducting a search, that is to say a lawful search undertaken in accordance with the provisions.  If the search is carried out unlawfully the authority to detain pursuant to Section 60 simply ceases to exist.  She submits that the position would be different if post search the individual were detained under a different power e.g. in the exercise of lawful powers of arrest but that plainly did not apply here.  It is also a well established principle of law that false imprisonment means restraint of a man’s liberty and can happen in an open field and is not dependent upon there being a prison.  In my judgment she has to be right as a matter of law and I should add in those four cases a sum of money to reflect the unlawful nature of the searches.  In Osman v Southwark Crown Court [1999] EWHC Admin 622 Collins J said at paragraph 18:-

“… Parliament has recognised that a search of a person is a serious interference with his liberty, and all proper safeguards must be followed.”

In my judgment it must follow that in the event that proper safeguards are not followed and the search is unlawful that is a serious interference with liberty.  Miss Williams QC also points to the fact that these searches required a “pat down” and/or requiring outer garments to be removed and pockets checked.  Furthermore they were being filmed at the time and it was being done in a very public place.  She suggests that in the cases of those seven persons I should add a sum of £150.  I agree with that submission, not only is that in my judgment a reasonable figure but it is consistent with the figures I have already arrived at. 
134. Additionally she submits that because the searches of Gwynnedd Somerville, Karin Farnworth, Glenn Lawrence and Murray Hatcher were unlawful and carried out sometime before 13.55, each should be entitled to a sum for unlawful detention. In my judgment as a matter of law she is probably right, but this aspect does concern me in the sense that all the claimants appear to have been treated alike by the police; viz: they were all searched and then kept in the area close to the coaches, at least the large majority were. It does not seem to me to be just that because of the breach of technicalities of the search powers, some claimants fall to be dealt with as having been detained whereas others treated in exactly the same way had not been detained. This is particularly pertinent given that I have awarded £150 to each of those searched unlawfully. I propose to reflect this factor, if I regard it as recoverable, under the heading of aggravated damages. 
AGGRAVATED DAMAGES

135. Mr Beggs’ QC basic submission in relation to this head of damages is that this is not an appropriate case where they should be awarded.  I remind myself what Lord Woolf and the Court of Appeal had to say about aggravated damages at page 516B – D of Thompson supra.  


“(8)
If the case is one in which aggravated damages are claimed and could be appropriately awarded, the nature of aggravated damages should be explained to the jury.  Such damages can be awarded where there are aggravating features about the case which would result in the plaintiff not receiving sufficient compensation for the injury suffered if the award were restricted to a basic award.  Aggravating features can include humiliating circumstances at the time of arrest or any conduct of those responsible for the arrest or the prosecution which shows that they had behaved in a highhanded, insulting, malicious or oppressive manner, either in relation to the arrest or imprisonment or in conducting the prosecution.  Aggravating features can also include the way the litigation and trial are conducted.”

And in relation to quantum:-


“(10)
We consider that where it is appropriate to award aggravated damages the figure is unlikely to be less than £1,000.  We do not think it is possible to indicate a precise arithmetical relationship between basic damages and aggravated damages because the circumstances will vary from case to case.  In the ordinary way, however, we would not expect the aggravated damages to be as much as twice the basic damages except perhaps where, on the particular facts, the basic damages are modest.”


(11)
It should be strongly emphasised to the jury that the total figure for basic and aggravated damages should not exceed what they consider is fair compensation for the injury which the plaintiff has suffered.  It should also be explained that if aggravated damages are awarded such damages, though compensatory are not intended as a punishment, will in fact contain a penal element as far as the defendant is concerned.”  

136. At paragraph 64 of his closing submissions, in support of his basic submission that there is no basis at all for awarding aggravated damages he recites in relation to Kate Allen, Alessio Lunghi, Gwynnedd Somerville, Andreas Speck and Karin Farnworth that they have suffered no particular humiliation or indignity.  Further in relation to Alessio Lunghi he submits that as he had been an active WOMBLE and a protester on previous violent protests it would be difficult to credit any claims as to humiliation or fear in his case.  He also says in relation to Paul Ibram that he suffered no particular humiliation or indignity he was laughing and speaking to the police officer afterwards and the police officer’s actions were not gratuitous.  That may well be so but it is important to remember that in his case the search was unlawful.  
137. In relation to Zelda Jeffers Mr. Beggs Q.C.  submits that she is an experienced and principled protester so much so that she served two periods of imprisonment rather than pay fines.  He submits that her voice can be heard as taking a leading role.  I accept that you can hear her very clearly on the DVD but I took the view she was really trying to explain to the other protesters what had been said by the police inspector but not heard by some of the protesters.  He also draws attention to the previous convictions of Matthew MacDonald and submits in relation to Murray Hatcher it would be grossly inappropriate to give him any aggravated award based on the alleged embarrassment of having to urinate into a bottle. Mr. Hatcher has previous convictions for indecency including indecent exposure.  

138. He submits that if I am minded to give an award of damages to Jesse Schust, Glenn Lawrence and Cordelia Molloy because of their particular experiences then he submits it could be achieved by adding to the basic award rather than granting them an aggravated award.  His fallback submission is that if I feel it is an appropriate case for an aggravated award then I should depart from the Thompson guidance and award them £250 in Schust and Molloy’s cases and £400 in Lawrence’s.  He rightly warns that if damages are awarded under more than one head the court has got to be extremely careful not to be awarding damages for the same thing under different heads i.e. double recovery.  I entirely agree with that submission.

139. Before dealing with Miss Williams’ QC submissions on aggravated damages I remind myself once again of what the House of Lords had to say in Laporte v Chief Constable of Gloucester supra.  On this occasion I quote from the head note, page 106B:-


“… that in any event the police action had been premature and indiscriminate and represented a disproportionate restriction on the claimant’s rights under Articles 10 and 11; and that, accordingly the defendant’s action had been unlawful.”

This was the matter that really concerned all the claimants.  They made it perfectly clear in evidence they had wanted to go and exercise their right to peaceful protest at RAF Fairford.  They specifically wanted to draw attention to the fact that English soil was being used by the United States Air Force for the purposes of launching bombing missions to Iraq.  They wanted to protest immediately upon the declaration of war and the commencement of the missions the day before the protest.  It mattered not to them that there were 1500 other protesters there nor that their presence may have made little difference to government policy but they simply wanted to exercise their right of peaceful protest.  Further, they wanted to exercise it on that particular day at RAF Fairford because it was obviously important to each and every one of them.  They were prevented from doing that by the actions of the police on that day. 

140. Miss Williams’ submissions about what should be reflected in an award of aggravated damages are contained in paragraph 138 of her opening submissions. She submits the intrusive filming, and the public nature of their detention at Lechlade coupled with a lack of explanation by the officers amounted to high-handed conduct.  In my judgment it is impossible to avoid that conclusion. It is perhaps best illustrated by the actions of a police officer preventing Mr. Ibram boarding a service bus when he had no authority to do so. I make it clear I use detention not in its legal sense but it certainly was the case that these claimants felt they were being restricted in what they were being allowed to do, and accepted that because they were under the impression they were going to be allowed to proceed to RAF Fairford. Accordingly I take this restriction of liberty outside the coaches as a factor to be taken into account in each of the claimant’s cases under the heading aggravated damages.
141. As the coaches were setting off there were shouts from the passengers to the effect that this action was unlawful – which it certainly was.  Mr Schust was particularly upset and was trying to speak to those more qualified than he with a view to speaking to the police.  The response of one of the police officers – plainly to be heard on the DVD was to the effect “Don’t let them off”.  Gwynnedd Somerville and Zelda Jeffers witnessed this from close quarters.  Mr Brooks agreed that the level of police escort could have felt oppressive to them.  There was the uncertainty of how long this would last and where they were going.  Apart from the physical discomforts and worries with which I have dealt in some detail, there was the filming by the moving Land Rover.  She also submits that the driving of the police vehicles was such that it could be intimidating to the driver.  Indeed I find that it was. As a consequence the Claimants were occasioned increased anxiety both when the drivers set off and also during the journey.  I have already dealt with it above but it seemed to me that the driver of the coach on which Jesse Schust was travelling was frightened by the actions of the police vehicles and intimidated in particular by the filming. Certainly that is my conclusion having watched the DVD on a number of occasions.   

142. The claimants were prevented from going into a motorway service station and going to the toilet. Some of them had to use plastic containers to relieve themselves on the coaches. They did not know where they were being escorted or whether they were going to be detained. It seems to me that in those circumstances the claimants can properly say there were “humiliating circumstances” and also that those responsible had behaved in an “oppressive manner” and so I find. 
143. A further matter which was ventilated by both sides and a good deal of oral evidence was given was in relation to an apology – or purported apology – made after the decision in the House of Lords was known.  To my mind it was a partial apology, apologising for the discomfort on the coach.  Indeed, in fairness to Mr Lambert he regarded it as not sounding like a full apology.  In fairness to Mr Lambert he is not nor was not at the relevant time Chief Constable of Gloucestershire Police.  The limited apology may not be of his doing.  Indeed it may be something that the lawyers involved in the litigation drafted.  I just do not know precisely how it came about.  

144. However, it is the case that at the outset Mr Beggs QC advanced the proposition that an apology had been given.  When cross-examined about it, Gwynnedd Somerville said that it was an apology for the discomfort it was not an apology for turning them back.  Kate Allen said in re-examination she did not regard the apology as adequate and she would like a full apology as a separate statement to the public at large.  She pointed specifically to the fact that elderly people were being searched and they should be treated with more respect.  When Mr Speck was asked about it he said that he did not know why it could not be put in simple sentences to say that he got it wrong on the day. 

145. Although Mr Lambert could perhaps be criticised for not apologising in his original statement, again it may not have been his decision as to what to include in the statement.  It may well have been decided by lawyers I know not.  However it is the case that he did make an apology in his second statement dated 12th July 2011 and he expressed the sentiment that he was deeply upset that his name has been associated with such an important case involving the deliberate abuse of the human rights of individuals.  He volunteered that a close member of his family was a regular participant in the Aldermaston marches in the 1960s.  He also volunteered that a number of members of his family were opposed to the war in Iraq.  
146. Certainly he was anxious to make it clear in his oral evidence that he did wish to apologise genuinely for what had occurred.  The point is rightly made that it was a long time in coming.  Again I do not think any personal criticism could be made of him because he gave evidence that after these events he spent four and a half years as a senior officer in the Northumbria force and was somewhat surprised when he returned to Gloucestershire to discover that the consequences of what happened on 22nd March 2003 were still rumbling on.  Whilst not making any personal criticisms of him, it is in my judgment a matter in respect of which the claimants have a perfectly justifiable grievance.  

147. Mr Lambert rightly conceded that a prompt apology can amount to a great deal.  Indeed it is the experience of the courts that many cases which are dealt with are because people are not so much wishing damages but wishing to have an apology or are complaining about the fact that an apology was not proffered.

148. A further matter which Miss Williams raises under the heading of “Aggravated damages” is the mistake that was made in Mr Lambert’s original statement which has caused considerable offence to these claimants.  It is recorded at paragraph 51 of Mr Lambert’s original statement made on 16th September 2003 that the protesters on the coaches had been asked who had brought the articles onto the coaches and they had failed to respond. He adds that nobody had dissociated himself or herself from those articles which he viewed as evidence of their collective intent. The Claimant’s who gave evidence said that they were not told what had been found nor were they asked questions about any items. I accept their evidence and further there was nothing I heard on the DVDs to suggest they were asked about items or told what had been found. Further, some said they only got to know about some of the articles later and as regards the smoke bomb the evidence was that it only became apparent either shortly before or after the commencement of the trial. 

149. The matter was further exacerbated by the fact that reference was made in the documents at KL9 to saws, knives and hammers allegedly found on the coaches which were not.  That mistake apparently came to light during the previous proceedings but the criticism by Miss Williams QC is that Mr Lambert did not correct that statement and indeed exacerbated the position further by referring to his original statement as correct. 

150. I appreciate Miss Williams QC submits that damages for stopping the protesters from getting to Fairford should be awarded under the Human Rights Act 1998.  I regard the circumstances of being put back on the coaches and then told that they cannot go to Fairford as being humiliating.  I also regard the police behaviour as highhanded and oppressive.  These factors to my mind fall firmly fairly and squarely within the Court of Appeal’s guidelines about aggravated damages in Thompson supra.  In my judgment a substantial proportion of the aggravated damages must reflect the fact they were prevented from exercising their right to lawful protest. Aggravated damages must also reflect the matters summarised in paragraphs 140-142 above.  I also take into account the two matters to which I have just referred namely the evidence about the apology and the failure to correct a misimpression at an earlier stage.  I appreciate that in some circumstances aggravated damages can be twice the basic award unless the basic award is extremely small but in my judgment the appropriate award in this case is £2,500.
EXEMPLARY DAMAGES

151. Miss Williams QC has made it clear throughout that she does not allege bad faith on the part of the defendant.  She does however maintain that she is still entitled to exemplary damages.  Before dealing with her specific submissions I remind myself of what Lord Woolf had to say in Thompson at 516G – 517B:-


“(12)
Finally the jury should be told in a case where exemplary damages are claimed and the judge considers that there is evidence to support such a claim that though it is not normally possible to award damages with the object of punishing the defendant, exceptionally this is possible where there has been conduct, including oppressive or arbitrary behaviour, by police officers which deserves the exceptional remedy of exemplary damages.  It should be explained to the jury:



(a)
that if the jury are awarding aggravated damages these damages will have already provided compensation for the injuries suffered by the plaintiff as a result of the oppressive and insulting behaviour of the police officer and, inevitably, a measure of punishment from the defendant’s point of view;



(b)
that exemplary damages should be awarded if, but only if, they consider that the compensation awarded by way of basic and aggravated damages is in the circumstances an inadequate punishment for the defendants;



(c)
that an award of exemplary damages is in effect a windfall for the plaintiff and, where damages will be payable out of police funds, the sum awarded may not be available to be expended by the police in a way which would benefit the public (this guidance would not be appropriate if the claim were to be met by insurers);



(d)
that the sum awarded by way of exemplary damages should be sufficient to mark the jury’s disapproval of oppressive or arbitrary behaviour but should be no more than is required for this purpose.”

152. Miss Williams QC submits at paragraph 143 of her opening skeleton argument that it was indeed oppressive, arbitrary, and unconstitutional, in particular due to:-

a. there was no legal basis for the claimants’ detention;

b. the claimants were given no adequate explanation as to the basis for the same or as to any rights that they had in respect of their detention, nor where they would be taken or what would happen to them on arrival;

c. the use of force by officers physically pressing against the coach doors to keep them shut to prevent the passengers from exiting and officers pushing Jesse Schust back inside coach three when he reasonably attempted to open the door to discuss the reasons for their sudden enforced removal with a senior officer; 

d. the claimants re-boarded the coaches because they were led to believe by officers they would be proceeding to Fairford.  Only once they were contained within the coaches were they then told they would be (in fact unlawfully) prevented from doing so;

e. the claimants were aware that officers had threatened to arrest the coach drivers if they did not drive back to London and therefore were themselves under pressure;

f. the scale of the police escort all the way back to London;

g. the wholly unreasonable refusal to let the coach stop en route, even for a toilet break, achieved by a series of oppressive manoeuvres including driving police vans along the hard shoulder on the nearside of the coach and using traffic motorcyclists and/or other police vehicles to block exits and access to service stations;

h. the lack of any prior planning or concern shown for the needs of the passengers in terms of sanitary arrangements, water, nourishment and medical issues.  The coach included a number of elderly passengers and those with disabilities (including Mr Lawrence and a blind man);

i. pleas to permit the coaches to stop were ignored and/or laughed at;

j. the absence of any procedural safeguard afforded to the claimants in respect of their detention (in contrast to for example, an arrestee). 

153. It should be noted that I have specifically dealt with all those factors in reaching my conclusions either upon the level of basic damages for false imprisonment or taken them into account when deciding the principle of aggravated damages and the quantum of aggravated damages.  Mr Beggs QC in advancing the proposition that exemplary damages are simply not appropriate for this case submits that the decisions in this case were taken in good faith although he concedes that decisions do not have to be taken in bad faith to attract an award of exemplary damages.  He also submits that an additional ingredient of the defendant’s conduct is that it has to be “outrageous” and it is not the case here.  
154. He submits there is no need to punish the defendant in this case and points to the fact that lessons have been learned and there has been no repetition of the behaviour.  Even more cogently he points out that exemplary damages should be awarded “if, but only if” the compensation awarded by way of basic and aggravated damages is in the circumstances an inadequate punishment for the defendant.  In my judgment that cannot be the case here.  I have assessed basic and aggravated damages in such sums that each of the claimants should receive damages in excess of £4,000 and in my judgment that is not only sufficient to compensate the claimants in this case but it is also a sufficient punishment for the defendant.  Given the conclusion which I have reached there is no need for me to deal with the arguments about the significance of multiple claimants because it seems to me that had I been minded to make an award of exemplary damages those damages could have been divided between the 100 or so claimants now remaining.  I am of course well aware that this would have been a windfall for those remaining claimants.  
DAMAGES UNDER THE HUMAN RIGHTS ACT
155. I entirely agree with Mr Beggs’ submission at paragraph 80 of his closing skeleton argument that damages for breach of human rights is the exception rather than the rule.  It seemed to me at the outset that given the number of heads of damages under which damages could properly be claimed I would be unlikely to consider an award under the Human Rights Act.  The basis of the claim under this head is made clear in paragraphs 204 – 213 of the closing skeleton argument of the claimants.  It is based on their right to protest being taken away from them by the actions of the police.  In the circumstances, as I have already taken into account the claimants’ evidence about losing their right to protest on that particular day at that particular time it seems to me that an award under this head would be totally inappropriate in that it would simply be duplicating damages.  
THE EFFECT OF CONVICTIONS UPON AWARDS OF DAMAGES

156. I have already indicated that in my judgment Glenn Lawrence’s very old conviction is not relevant.  Indeed that is conceded by the defendant.  So far as Mr Hatcher is concerned in my judgment the effect of his previous convictions means he is unable to say that he was embarrassed by having to use a bottle in which to urinate whilst on the coach.  So that, in my judgment he is still entitled to the basic award of damages for false imprisonment. Although I am strictly not required to do so, had Mr Hatcher been of good character and given evidence that his ordeal was humiliating, I would have thought an extra award on the basic damages of perhaps £100 to £200 would have been appropriate.  Similarly I am mindful of the fact that Mr Schust’s girlfriend was in that embarrassing position.  In the case of a woman, as opposed to a man, where clothing has to be removed, depending upon the nature of the evidence given, I would have awarded £200 to £400 in addition to the basic award.  I appreciate that this is obiter but I am simply trying to communicate to the parties my thoughts on these particular aspects. 

157. In R (O’Brien) v Independent Assessor [2007] 2 AC 312 Lord Scott analysed the extent to which previous convictions of the applicant were relevant to the assessment of his non pecuniary losses.  He observed at paragraphs 48 to 50 that applying an indiscriminate reduction to such compensation due to past convictions was wrong in principle:-


“Past convictions may be very relevant to the sum to be awarded for loss of reputation.  Past imprisonment may be relevant to the degree of suffering occasioned by being in prison.  The sum to be awarded in respect of individual types of suffering or harm that go to make up the total sum awarded for non pecuniary loss may be less because, by reason of the past convictions or past imprisonment, the suffering or harm can be judged to be less … but to reduce the amount of compensation simply because the claimant had previously been convicted and punished is not required by (the statute), is not supported by logic and is inflicting further punishment for an offence already dealt with by the criminal justice system.”

158. I cannot see in the context of this case any justification for reducing the amount of damages caused by any previous convictions.  With regard to Zelda Jeffers, her convictions arose after this incident.  So far as Mr MacDonald is concerned although he had been arrested and convicted of criminal damage I cannot see how that could possibly affect the damages in his case.  What happened on this occasion was almost unique – in the first instance the police prevented the three coaches from going to the demonstration at RAF Fairford.  In the second place the claimants were held on the coaches in circumstances which amounted to false imprisonment.  As far as I am aware it is a unique situation and there is no justification in reducing any of the awards as a result of any previous convictions.  Although Mr Beggs QC did cross-examine about previous convictions – understandably – he does not appear to have made any specific references in his closing submissions apart from the matters to which I have specifically referred. 
FEATURES PARTICULAR TO INDIVIDUAL CLAIMANTS

159. With regard to Cordelia Molloy, she suffered additional stress and embarrassment on the coach caused by the fact that she was having a period at the time and could not keep herself clean.  In my judgment so far as damages are concerned she is perhaps in the same position – although the factual situations are entirely different – as someone who had to use a container into which to urinate.  In the circumstances in my judgment she is entitled to an additional £300 on the aggravated award. I should add that to my mind it may be no different as to whether this attaches to the basic or aggravated damages award but as I have regarded damages for failing to allow the coach to stop for toilet facilities as an aggravated award it seems logical to attach this to that part of the award.
160. So far as Jesse Schust is concerned it is clear that he had additional stress and distress and fear caused when the coach doors were being held against him at Lechlade.  Additionally it is quite clear that he felt some responsibility for all the others as he was a legal observer.  That was evidenced by the fact that he was telephoning others at the protest at Fairford to ask for advice. He also tried to contact the police on the coach to allow them to pull over but without success. Additionally he had the humiliation of seeing his girlfriend having to urinate into a Tupperware box.  In my judgment he should be entitled to an additional £600 on the aggravated damages award because in my judgment these items arise as a direct result of the conduct of the police. 

161. It is not in dispute that Glenn Lawrence was the most vulnerable person there that day.  I have described the physical and mental repercussions of his incarceration in considerable detail.  In my judgment he should have an additional award of £750 which should be split between the basic award and the award for aggravated damages, because part relates to his vulnerability (the “egg shell skull”) and part to the police conduct.
162. In contrast to the majority of claimants 3 of the ladies involved gave evidence that to a greater or lesser degree they had been put off lawful protest as a result of police behaviour on this occasion. Kate Allen said that until 2011 when she attended a trade union march she had turned up at protests but had felt too uncomfortable to take part as a result of police presence. Cordelia Molloy said she was reluctant to attend protests afterwards as she no longer felt confident where there would be a lot of protesters and police. Karin Farnworth said in evidence she had not attended any protests since that day because she said the attitude of the police had undermined her confidence in the police. In my judgment an award should be made to reflect this aspect of the case, which I assess at £250. 
163. I appreciate that these sums are relatively modest and individual claimants may feel that they are insufficient.  I can well appreciate those sentiments but as Lord Woolf said in Thompson it is important to keep a balance between damages for this type of event and personal injury damages generally.  

THE QUANTUM OF DAMAGES IN EACH INDIVIDUAL CASE
Applying the above figures to each individual case each claimant is entitled to the following sums by way of damages
Gwynnedd Somerville 
Basic award £1700; aggravated damages £2500; unlawful search £150; Total £4350
Kate Allen

Basic award £1700; aggravated damages £2750 (paragraph 162); Total £4450
Andreas Speck 
Basic award £1700; aggravated damages £2500; Total £4200
Alessio Lunghi
Basic award £1700; aggravated damages £2500; Total £4200
Karin Farnworth
Basic award £1700; aggravated damages £2750; unlawful search £150; Total £4600
Zelda Jeffers
Basic award £1700; aggravated damages £2500; unlawful search £150; Total £4350
Cordelia Molloy
Basic award £1700; aggravated damages £3050 (see paragraphs159 & 162); unlawful search £150; Total £4900
Paul Ibram
Basic award £1700; aggravated damages £2500; unlawful search £150; Total £4350
Glenn Lawrence
Basic award £2075 (paragraph 161); aggravated damages £2875 (paragraph 161); unlawful search £150; Total £5100
Murray Hatcher
Basic award £1700; aggravated damages £2500; unlawful search £150; Total £4350
Matthew MacDonald
Basic award £1700; aggravated damages £2500; Total £4200
Jesse Schust
Basic award £1700; aggravated damages £3,100 (see paragraph 160); Total £4800
IN CONCLUSION
164. I am told by Mr Lambert and by Mr Beggs QC on behalf of the defendant that lessons have been learned as a result of this incident and changes have been made to the way in which policing this type of incident takes place.  I am extremely pleased to hear that.  As I was listening to the evidence over the period of three weeks I had a recurring thought about  certain aspects of this case.  The recurring thought was “To see ourselves as others see us”.  What I mean by that is simply this: the police need to look at themselves in the way they are or may be seen by others and by others I mean the reasonable man in the street and not someone with an axe to grind. 

165. The police were rightly concerned about the proposed protest at RAF Fairford.  They had set out their strategy which I have dealt with in detail.  They would no doubt be concerned – rightly – that police or members of the public may be injured as a result of any protest.  They were also very concerned about incursions on the base itself. It does seem to me that the way the police viewed the situation was myopic, in other words they only saw it solely, or largely saw it from their own position.  
166. They did not for example consider what members of the public either in Lechlade or travelling on the coaches would think of such a large number of officers in bright yellow jackets.  They did not consider what the passengers on the coaches or even the public trying to use the M4 motorway would have thought of their method of driving.  For example did it occur to any of them that it was highly likely that users of the motorway were at best inconvenienced and at worst caused considerable delay?  I doubt it.  The House of Lords criticised the police on the basis that, unjustifiably, they dealt with everyone as though they were potential troublemakers. 

167. As the House of Lords also pointed out the police have been given a large number of extra powers since 1986.  And yet, when they chose to use those powers a large number were used unlawfully – I refer to the searches which I have dealt with above.  Furthermore, items were seized which in my judgment should not have been seized.  It seems to me obvious that if the police are going to use these powers – as they have every right to do – they should at least be trained in exercising the powers lawfully.
168. One further matter which I found very troubling was the evidence that at least one of the coach drivers was intimidated by the police by being ordered to drive on or they would arrest him.  Although there is no direct evidence about this, the inference must be that the protesters were there to protest and the coach drivers were there to drive the coaches.  The drivers were in a very difficult situation yet they were completely innocent: they were simply doing as they were told.  That seems to me to be indicative of the fact that in 2003 the police had lost sight of the fact that there were other people’s feelings to be considered. Policing is done in this country by consent.  The police must remember that they are there to uphold the claimants’ rights to peaceful protest not to abrogate them. 
169. It is also the case as recorded in various passages in this judgment that a number of claimants said they had lost trust and faith in the police. These were individuals who would normally be expected to support the actions of the police. Their loss of trust and faith in the police is in my view very worrying and it is something which can only be addressed by the police themselves if it has not already been.  

170. The evidence was that the protest took place at RAF Fairford.  There were approximately 1,500 protesters and it went off peacefully.  I have little doubt that had these coaches been allowed to continue to Fairford the protest would have gone off peacefully but with a slightly increased number of protesters.
Dated this     day of                2012
…………………………………………..

HIS HONOUR JUDGE MITCHELL
PAGE  
77

